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t» R E F A G E. 

TO facilitate refearch is the deiign of this 
Work, which prefents a fhort, but compre- 
henfive view, of more than four thoufand de- 
terminations, during a late and moft a<Stive pe- 
riod ; containing the points of all the cafes re- 
ported by the late Sir James Burrow, the late 
Judge Blackstone, George Wilson, Hsnrt 
CowpER, Sylvester Douglas, Henry Black- 
stone, Charles Durnford and Edward Hyde 
East, barrifters at law, comprized in feventeen 
volumes. 

By the labour of Cearching authorities widely 
diiperfed, purfuit is difcouraged; the means of 
information ihould be ready, and conveyed in 
language the moft familiar ; a general knowledge 
of the law, is enjoined by that maxim which 
declares. That none ihall excufe themfelves 
through ignorance. 

Should this publication contribute in any man- 
ner, to the attainment of an object fo deiirable, 
both as a rule of atStion, and for the protection 
of property, the author will feel himfelf happy, 
that his time ha? not been lanprofitably employed. 
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ARRANGEMENT, &c. 



ABATEMENT. 

A Plea in Abatement is not ii^uable {a). It is the beft 
way to. take advantage of a declaration on a joint, npte 
againft one only (iJ). Muft be before the rule to pleading ex- 
pires, and not after an imparlance, xmlefs defendant intitled 
till the next term to plead, in which cafe it muft be filed within 
the firft four days inclufive of the next term, and Sunday will 
be reckoned one unlefs the laft day, or judgment may be 
entered without any rule to plead {c). In trefpafs for an in- 
jury to property of wife before marriage, if the aftion be in 
her name alone, coverture niuft be pleaded in Abatement, 
and not in bar (i). The plea may be to the jurifdiftion, but 
no advantage can be taken on the general iffue {e). 

ACCOMPLICE. 

Admiffion to ball depends on a fair difclofure (/), on which 
he may folicit pardon under 10 and 11 W.III. and 5 Ann, 
c. 4. by proclamation, and for mercy under equitable circum* 
ftances (^). ^ 

ACTION on the CASE, 

A count ftating that plaintiff retained the defendant, a 
Carpenter, to repair, &c. That the defendant accepted the 

(«) Burr. $9. (i) Cowp. Sji. (c) i Term, 27S, 689. (^) 3 T«nn, 631, 
(#) Cowp. 172. (/) Id. 331, 339. (i) W. 33i% 

B retainer 



retainer, but did not perform the work within the time fier 
quod the walls were damaged; cannnot be fuftained ; no duty* 
Tiefulted from his iituation^as a Carpenter, and it did not apr 
pear that he was to receive any confideration, or that he en- 
tered on his work (a)^ An a£iion for criminal converfation 
cannot be fuftained after feparation between huftand and 
wife {i). 

ACTIO PERSONALIS minritur cm Tttjtmp 
Is not a general Maxim (^). 

ADJUDICATION, 

Of feflions on the ftatute giving fpecial authority for com- 
pulfive difpofal of property (^). 

ADMINISTRATOR. 

The plea of a judgment rccdvered on fimple contrail, thd^ 
aver that fuch recovery was before notice. -When bound by 
award, he cannot plead ptene adininifiravit to an a£tipn -on thi^ 
arbitration bond {e). He may declare in his own, right on, hii 
judgment for a debt due to the inteftate, but it would be 
furplufage only 5 on a fpeeial demurrer, ii is no objeftipn that 
there was no profert of letters of adminHtratipn X/}., On 
forfeiture for felony, the admihiffaration may- be graQte4;pn,t^^ 
king's warrant, and fuch Adniihiftratdr . f^ed (^V 'iCredjtpr 
may fue on the adminiftration bond, in the name ;0^^ Jtjig arch- 
bifhop or ordinary ( h). Subihifliph to an award is no admif- 
fion of aiTets ; his promife without aflets is ttudum paSlum ( / ). 
Paying intcreft on IxHid is not conchifive evidence of afret^(^,) 
On replication that judgments jpleaded were/fr fraudim^ it is 
not conclufive evidence that the judgments were confefled for 
more than due ; the defehdaht may fliew the reafon (/). If 
he fue as fuch for money received by the defendant fince, the 
death of inteftate, and fail, he is liable to colts {m). 

ADMIRALTY 

{a) 5 Tfcrm 143. (*) lb. jy/, {c\ Cowp. 371. {d) lA 30. (#) 1 Tina 
690, (/)Dong. 5, (if)fd,534.' {h) li.1^0. (1)5 Term 6. (i) Ib» ^ 
{I) lb, 9q. (w) lb. S34. 



ADMIRALTY C(>U:flLT; 

* Oh a charge for repairs by the owner, by inftruxpent under 
feal by bottomree, the nepatrs were doile in England, a decree 
for a fale to fatisfy the demand. The iheriff cannot under an 
execution take the property from the Admiralty officers {a). 
The judge of the Admiralty Court i» the plantations may cer- 
tify probable caufe of feizure after fentence, by a judge of the 
Appellant Court (i). Tlie fentence of a foreign Court of mat- 
ters within it^ jurifdiftioh, and thereby decided, is univerfally 
conclufive (If)* The Prize Court called the Inftance Court, is 
governed by different rules [J). AH prizes confequential on 
captures^ exclufively beldng* to this Coifrt (^). 



» * < \ • . 



ADMITTANCE, 

With the furrend«r is one title, but not compleat until ad- 
miffion which relates to the former; the lord is compellable 
by inandainu^ or decree to admit ; he is only an inftrument 
after the admiffion. The furrenderee dying before, his heir 
will <?ome m by the furrender, by defcent, and not by the 
lord, ahd thcfrefore not in by purchafe {/).. 

ji£> QUOD iDAMNUM, 

Is the proper mode for altering a road 5 on the finding of a 
jiiry the king gratits a Kcence, and the owner will not be 
bound to keep the n^w road 'm repair, unlefs the burthen be. 
call on him by the jufy (j^. 

» ADVOWSON. 

To ^uard againft fimbny, the grant or next prefentation, 
«fter a^ual va;Cancy of th^ church, is roid (^). 

AFTER 

The ftatute Umitting a proceeding to a time after an zQi 
done, the day on which it is done is reckoned one (/). 

(«) 2 l^em 649. {t) Dong. 104. (c) Id. ($9. (<0 U* S9<- (0 ^^ 
f7». (/) Bunr»a78j. (^) Id. 465. (ifr) Id. 1512. (f) Doug. 448, 
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AFFIDAVIT . 

■ 

To |;round a motion to make the fubmiflion to an award a 
rule of court purfuant to the ftatute, where there is no cauf^s 
depending the Affidavit need not be titled, but the Affidavit in 
anfwer muft (a). The attachment will be refufcd where the 
Affidavit is (worn before the profecutor's agent (*)• Where 
to hold to bail, the following have been held infufficient i that 
the defendant is debtor as appears by the mafters Mllocatur ( r )• 
That the defendant is debtpr for monejr for which he had not 
accounted (J). That he is debtor according to a bill deli- 
vered [e). That he is fo on promifes is too general (/). The 
Affidavit to hold to bail muft be pofitive ; but affignees an4 
executors may fwear according to their belief (g). For a legacy 
muft be pofitive ( h\. To ground an attachment for a con- 
tempt, the Affidavit muft ftate a perfonal fcrvice^.and tibat 
the original rule was flie wn ( i y* When mad^ in a Court 
of Juftlce, in anfwer to a complaint on. oath, it is never 
deemed libellous, the immaterial or improper allegations 
will be expunged, and fatisfa£lion ordered (i). On ^ pwa^ 
law the offisnce fhould be fpecified, and the forfeiture . averred^ 
but need not be circumftantially defcribed ( /). tvL penal ac- 
tions proceedings were ftayed.becaufe it did not appear that the 
offene was committed within the county, purfuant to 2 1 J^ I. 
.0. 4. {m). Stating a falfe date of an a£k of parliament on whiclj 
the penalty was claimed, fatal («)• A rule for JMdgn^ent a^ 
in cafe of a non-fuit, was difcharged on an Affidavit contain^ 
ing an anfwer falfe in itfelf ; the court will not open the mat- 
ter on a new Affidavit difproving fuch falfe Affidavit [o). A 
convi£tion of perjury, without judgment,, will not difqualify 
tfte party from giving evidence, or making an Affidavit" (/f). 
Several defendants, in feveral aftions, cannot be joined in onfe 
Affidavit (q). Original defe£live Affidavit cannot be cured by 
a fupplemental one (r). Without* a title, the Affidavit can- 
not be read by confent {s). In a civil fuit, until attachment 

(a) 3 Term 6oi. {k) 3 Term 403. ( ^ ) 2 Term 55. (fl 1 Term 716. 
(0 3 Term 575. (/) Doug, 450. Q) \ Term 83. (^) lb, 716. (i) 3 Term 
351. (i) Burr. 810. (/) Id.' 1447^' 1569. i Term 705. (<») 2 Term 274* 
(«) Jb. 654. {«) 3 Term 405, {p) Cowp. 3, (f) Doug. 207. (r) Id. 451. 
(4 2 Term. 644. 

the 
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the proceedings are on the civil fide of the court, and titled, 
with the names of the parties ; afterwards they are on the 
crown fide, then the king muft be named as the profecutor [a). 
Affignee of a' bankrupt fwearing to a debt, as appears by 
bankrupts books, is fuflicient [b). - In the cafe of penalties 
tinder lottery afts, the Affidavit may include feveral offences, 
and need not ftate a confideration for infurance [c). Where 
the party appears illiterate, the commifijoner fliall certify to 
the jurat, that it was read in his prefence, appeared tp 
have been- perfe£tly ' underftood, and that the fignature was 
written in the prefence of the oommiflTioner (d). The 
court will proceed by way of information on and take 
cognizance of an Affidavit fworn before a judge at nifi 
prius [e). Muft fpecify the amount of penalties fued for 
under the lottery aft (/). On a judgment by default in a 
criminal cafe, each party (hould be prepared with Affidavits ; 
if the court wilh for any further explanation, the court will 
give the defendant time {g). Where feveral incur feparate 
penalties under the lottery aft, a fepapate Affidavit muft be 
filed, dnd the iiregularity will not be waived by putting in 
b^l {k).. One Affidavit that ' the maker, atid kidorfer of a 
note are indebted is not good againft either,, and becaufe there 
is only one ftamp-(/). The Affidavit muft pofitively ftate the 
defendant a debtor not circuitoufly by reafon whereof, &c. an 
aftion hath ^crued {*), nor argumentatively. If the arreft 
be founded on a defeft^ive Affidavit, the d(^feft cannot bo 
fupplied by another ( /). 

AFFIRMATIVES. 

Two in pleading cannot make an ifTue {m), 

AGENT. 

Afting IfOpmJideyBnd without exprefs orders, will proteft him 
from lofs («).* After payment of money over, for mifpayments 
to him without notice, he is not .refponfible^{(?). But merely 

(a) 3 Term af 3. ( i) 4 Term 176. {c] 4 Term 228. {d) lb. 284. (/) lb. 
jSj. (/)ib,349. (^) lb. 487. (^) lb. 577. (i)sTcrm?54. (Jt)lb. 
364. (/) lb. 552, ' {fH) Doug. 60. («) Cowp. 481. (0) Id. 566. 

B 3 pairing 



paffing i* in arcrtifct wiAidut frdSi cnedit, !s ndt a reguUw pay- 
ment over {a). Payment to a known Agent is fufficient. 
. An^Ag^i^*s bill taxable (^); but accounts fettled' between 
attorney and client are not fo of courfe {c). Payment toat- 
*tomies Agent n6t fufficient {d). Covernmcnt Agents are not 
liable to a£lions on contrafts entered into in that charaSer [e). 
The plaintiff is bound by the afl:s of attorney's Agent in town 
{/), Agent*s acknowledgment of the receipt of goods, where 
employed in the purcbafe, isconclufive [g) A fpecial Ageirt 
imder a limitted au^rity Cannot bind his principal beyond 
its fcope {A). Fn^id will vitiate, though the principal is 
not concerned in it {/)• If he warrant a bill good with a 
view to obtain a difcount his principals are refponfible {k). 

AGREEMENT 

For payment of any OHifideration to the affignees of a 
bankrupt, in order to induce a creditor to Cgn the . certificate, 
is void utoder 6 Geo* IL c^ SO. f. ii. (/). Between a futler 
and a government coafra^or, that the latter (haB alk>w the 
fonner money in liett of fontge^ vmd {m). To indemnify from 
a Iqfs on a Te^alt^ the pirty Trill be ^fcharged on the £rft 
fair opportunity to fell to advantage {»\. Beibre mairiage to 
fettle die wife'^ eftate, and iteferve to her a power of dii^ 
pofmg it, previous to the marriage (lie gives to him, he is ^ 
furvivor» and devifes the fiune ; At title of his devifee ciainnot, 
4n egedmeat^ be fet up aginft her heir ^t law (o). Two 
agree to perform work within a limitted time, or pay a fti^ 
lated weekly fum till iiniihe4 ; . a bond for the performance is 
executed by one only^ the pajrments weekly, are not by way 
of penalty, but in the nature of liquidated damages, and may 
be fet off (/). ; For the delivery of poflfeiion of premifes un- 
der a forfeiture, an adion for the forfeiture cannot be fuT* 
tained, without fhewing iil the declaration a poffeflory title in 
plaintiff, notwithftanding any averment of his readinefs to de« 

f«)Cowp. s68) (J)Doiig. 1S9. (r) Id. 8o6. (/> Id. ioo. (/) t Term 
<74* (/)Jb. 710. It) 3 Term 454. {^y lb. 757. (i) 4 Tttm 39. (I) lU 
177. (/) Doug. 669. («) Id. 433. (i^ 3 Tenn 534. (9) s Term 684. 
^) lb. js. 

liver 
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liver the fame [a). Aq uni^n^ed Agreement for a Icaife wa^ 
]be\d good againfl an ejefitnent^ but fihce otherwife deter* 
^ermined {i). A ftamped Agreement, reciting that a perfon 
^becoming intitled tQ certain premtfes would demife.the fame^ 
.operates as an Agreement hr a leaie onty (^). O^mers of 
tdifferent (hips* agree to indemnify each other againft lofs ; a ihip 
fold by one is afterwards loft ; the others are not liable, un*- 
Jefs with the fliip the intereft in the indemnity' is afliigned (J). 
U the vendor iagree to p^y the vendee tbe event of a lofs 
within a limitted time, vendor may iiie the others [e).- Officer 
or failor agreeing to ferve on board a letter of mark for wagcs^ 
;and a (hare of all prizes if the ihip is taken before the com- 
.pletion of the voyage, although fent from the (hip previoui^ 
io this capture, as pri^e mafter on board a prize taken in the 
courfe of the voyage, they are not intitled to wages (/). That 
the leflTor (hould have the premifes mentioned in the leafe, 
faying more than the rent referved by way of good-will, al- 
;ready paid by the afiignee, will operate as a furrender> and 
t|ie ailignee cannot diftrain (^) An undertaking to the (he- 
riff, ,or his bailiff to puf in bail, or pay the ^ebt' and trofts is 
,vpid, by .23 Hen, §\ c. ib^;^ biit a.n attorney's undertaking t^ 
^the pkuntiff is not within the fVkk (i). One Agreeing to 
^y another a certain fum m advance W goods for the bene- 
fit of a third, a fecret Aereement between the fecond, and 
a third perfon, that the third (half pay a further (iim is void 
as a fraud on the firft^ and |ilthoCfjg^ the billof fale :be made 
,tO{t|jc firfti the fecond canaqt recover the mon^y of the third, 
.l)ec4u(e it is within the rule^ ex doio mah orifnr aBk{i). In 
clhc qafe of a deed of comppfition, and aprovifo therein, that 
the .AlMes of creditors not executing before a -given day 
(houjd be paid to the infolvent, an Agreement between the in- 
folvent and a creditor, after the day, that the 4atter (hould 
^(ign and the former pay^ is fraudulent and void (i). Property 
idling into the .hands of the affignees» after the bankruptcy, 
ient to sinfwer a particular purpofe, as a fecmity for ac- 

v •» T^^W: ffJt* <ft Cowp. 473^ • Term 75^. (r) t Term 739. (*r)Doog. 
.W»- . ».M- 371. .(/It if S*«- (l» « Tcjm 441- (*),lb.4i8, (0 3 Jerm 
5SI. (i) 4 Term j66. 

, .; ''* leptance 
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ceptance according to an Agreement, may be recovered againft 
them (^7). No aftion can be fuftained for not dancing at a 
theatre, without a licence from the lord chamberlain, under 
10. Geo. II. c. 28. (^). A leafe for feven years by parol, 
-and an Agreement that the tenant (hall enter kt Lady-day, 
and quit at Candlemas, is void by the ftatute of frauds, as to 
the duration of the term ; yet the holding under the terms 
•of the leafe is good in other refpefts, and therefore the land*, 
lord can only put an end to the tenancy at Candlemas (c). 

» 

ALLEGATIONS. 

# • 

Thofe impertinent are mere furplufage, and will be ftruck 
out on motion with cofts, if immaterial j yet if relative to a 
title when introduced, muft be proved under the peril of a 
non-fuit (d). 

ALIEN. 

Ah Alien enemy in time of war having captured an Englifli 
fliip ranfomed, the hoftage died in prifon ; the ranfom bill was( 
figned by the captain ; the Engliih captain, for himfelf and 
owners, ftipulated fwr payment of the rinfom within a limit- 
' ted time j they were held liable notwithftanding fuch deadi 
{e): this is governed by the law of nations (/). Thefonof 
an Alien father, and Englifli mother, bom out 'of the king's 
allegiance, can inherit to his mother in this country {g)r 

ALIENATION 

Was antiently by feoffment with theconfent of the lord {i). 
This right was affefted by the ftatute of quia empt^res ^errd^ 
rum, which took away fubinfeudations ; and the. fame privilege 
by other ftatutes afterwards to the king'^ tenant in cafiite (i). 

AMBASSADOR. 

Their domeftic fervants are privileged from arrefts, by 
7 Ann c. 12. bona\fide fervice muft be fliewn {k).^'i\it aflt 
is declaratory, and provides a punifliment againft the infrac- 

{a) 5 Term 215. (*) 5 Term 242, {e) lb. 471. {d) Doirgi64i. {e) Bun ' 
J'74»* (/) Dong. 625. {g) 4 Term 300^ {h) Burr. 107. (/) II^. loS. 
(^)Biurr. 1481, 1731. * 

torSi 
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tors ; the bankrupt laws ate excepted (^a): The regiftermg 
the name gives no privilege ; that relates to punifhment againft 
vioktors of the laws of nations {i). 

• a • i 

AMENDMENTS 

May be at any time pending proceedings on paper, both 
civil and penal fuits, if the amendment be at common law {c}. 
Always without prejudice (</); and before the court cannot 
help feeing the matter on record {e). A clerical miftake in a 
return to a Mandamus (/)• Declaration amended by en- 
larging the term after an Engliih affirmance of an Irifli judg- 
tnent, after the remittance to Ireland (j-). Attorney's name 
in a warrant made to Correfpond with declaration after an 
affignmient of fuch variance in error (A). Writ of Error 
in the name of both defendants, and verdifl againft one (/). 
A judgment from hnis propriis^ to de bonis teftatoris fi et\ iSc. 
and of omiffions in form (it). A Fieri Facias altered to a 
Tejtatnm (/). The day of the demife to prevent the opera- 
tion of a ftie againft a new ejeftmcnt [m). In England of a 
judgment in Ireland (»). Judgment in replevin amended 
after error brought {o\ An information for a mifdemeanor, 
by ftriking out the word ** purport,'* and inferting the word 
"tcnor";(^). Counts on policy of infurance ftruck out with- 
out cofts ( jf ). Pqftea may be amended after final judgment 
(r). In quitdm a^ion of long ftanding refufed though pro- 
ceedings on paper (5). Withdrawing a replication after a 
year on terms, merely an amendment ( / )• After vet dift by 
adding the Jlmilkery («)• Geiferal verdift amended by judges 
notes {w). Bill of Middlefcx, as of a wrong Term [x). Verdift 
in replevin {y). On theftatute of limitations amended on the 
judges notes (z) Attorney's name in a warrant {aa). After a 
demurrer itt a juitdm a£tion, parties to the fuit cannot amend 

U) Burs. hSs. {i) Id* 2017, 3 T^fn 79- (^) Burr. lopS. (J) Id* 7$;. 
.(#} Id* 322, 109S. (/} Doug. 131. Ig] Id, 841. (^) Id. 109. (1) Id.425. 

(i) Id. 110, 1 Term 783. (/) 3 Term 6(57. («) lb. 2448. («) lb. 2156. 
.(♦) Ib^. }49* (rt Bw- 2>»7- (f) M. I i8S. (r) 3 Term 749. (<) 2 Term 
.707. (/) Burr- 755. («) Cowp. 407. (w)J>oug 362, 703, 718, (ar)Tcrm 

783- U) 3 Term 349. («] lb. 659. {aa) Doug. 109, ^ 
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(a), but aa information filed by ^ attorn^, gfcneral ma^ ^t). 
None allowed to numdamw afttr ite return (^). 
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ANNUITY. " 
A bond given for U, is within . T Gebw L.reiativet to bank* 
n^tcy, if alio fecured by deed of covenai^, ^^^Jl^ ^^ ^^^ 
be forfeited prior to the difcharge .pf ti^e gr^intor ynder the aQ 
of infolvency, the bankrupt, wtU b^ Hable on: the CQy^mpHs 
for payments fubfe<j[iient \o the \iifcb|u*ge (^). The objigee 
notwitihftanding fuch difchargp, may^ wajjife the ibijfeitvr^t i^i^d 
prove the value under a compaiifion of bajiknjjptc^^ ; Xuch for- 
fipiturc;, after tJjie <:ertifica^ obtain^ . by |1^ . ibaj^krupt, .'is 
compleatly exting^iflied : Au^uiJty , $ondf .,^e. js^itjbi^ t^ie 
reafon, but nc^ the letter of tbe 4 and $ Avkp r^c^^yii^ ^g^^ 
forfeitures^ and Uierefore for the fake, of Jiffticf > ^£i;i9ixis ufe^* 
by confidering the penalty^ though forfeUed^ jis illill ^^^ fpr 
*he benefit of both debtor and creditor (f). ^ i^fter ti^coyery 
ineje£tment, under a demife from ye^.to o^art ^l|e« grantee 
may recover as for ufe and occupation, all rent dyje^ jfrom the 
time of notice, down to the dfy of tl^. dpinif^ (/;)^, ^^ I^^ 
Annuity is deftroyed for inf^rpasility , the Qonixde]^iaa^, i^ re- 
coverable back, Mother paid at the.time^^or <i^;d^4^e^ 
arifmg, Jbut not from a ki^own fur^ty (^. ).^ Jf tjier^ ^^^^ 
regiflry of the memorial ^p^rfuai^ to 17 GeO; 111/^., j^6. it^ 
vpid; and an execution gi;o]undefi tl\er{:(^ |Qay |>i jtjet^ni^ 
nuUa bona 3 a cqniid^ration in nqtes mud ,be iMci^caJQk let 
forth (k). A memorial of;^ w^irant pf ^fp^^^^jgi^^^f^ ^ 
fecurity for it^ muft be r^giftere|i(/j|.. The ^w^L^^^^^of^ 
appear in the recital {k). U t^e pc|n|id^r^|^ ^ e^^sefie^^ip 
feveral deeds relative to tj^e iaj^i^e Aiuwl^^^^ %|^ 

it once, will be fuiHcient: (7). Where a iK>tl4 9^ w?crrant <>f 
attorney are given, ap4 the d^ejol lile |ali^ is^^ 
that only will be fet afide Im). Money -xo Aiderationwneed 
4t)nly be regiftered (»), IHie regjiftry x>f a^ni«ttoidal/bf^ 
bond, without the wiairant forconfeffing^^judgme^^,!^^ 

(«) 4 Term 22S. (*) lb. 4yr< (d' lb.. ^* j(<')"l><»^« 9$« ft) W. 
578. 505- (/) » T«OT 378- ^^.) «>• jW. ^tS) 3,tef^.*9<. (1)4 
Term 463. (i)Ib.494« (/).ft, s«0.^ (*^)>V6j»t./fO ?"^:%^. . 1 

; ' '^ ' dent. 
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cknt,'trnfcfe whari tlie latter is the pttly fecurity {a). The 
Aimuity referred to, miuft appear die fa^ne fecured by the deed 
jnentioned in the memorial and of fuch defeat any creditor 
may take advantage (b). . Secyrities renewed from time to 
time, a farther fum paid for the grant of a further Annuity, 
aiid the like tenefvrd, one memorial dating the whole cohfi- 
daration iis fuftcient (r). {f part of the confideration be paid 
purfuant to the order of grantor, even for the difcharge of 
Another Annuity wiiereieft was du^, it will anfwer the pur- 
pdfes of the a£t , the time Ikniftfeed for tlie enrollment is twenty 
days, exclufiveof the day of execution {d). A eonfideration 
fiated in moaej, when in point of fa£t, only part was fo ; 
^nd for giving up a former Annuityj Ae fecurities are v6id {e)\ 
On aftatemeht that jftie execution of the deed was on the 
trufts therein mentioned, al&ough in the memorial the par- 
ticular trufts are not difclofed, yet on an affidavit by the gran- 
ted, that the '- Annuity was pnrchafed for himfelf, and on no 
other truft^ will be iiirf{icient ; Ate trufts confequent on the An- 
nuity need oirfy be fet forth (/). Commifsion is not due to 
any perfonon the advancement of liis own money; and if part 
of Afe confideration be returned to a folicitor on that account 
<he f^itfities are void (g). Any K>mifsfon of a chriftian name 
of a witnefs will not 9Sk€t the enrollment, nor of the amount 
<if a iakoy granted (k). If redeemed, and there be a frefh 
ik>ih ^n the jbnie deeds, the regrant muft alfo be regiftered«{ /}. 
Wherfe the confideratiohls to give up a trade, the regiftry is 
Ibt re^mred, the u6k i^nly applying to money confiderations 
^*);;^Tlie difiift of the memorial will make the whole deed 
^tSA f /). A Tbmi given hf a third perfon as a further fecurity 
ttift lib be yeglftered {m). 

ANTIENT DEMESNE, 

. YMatfed Id ejeOment, by leave on an affidavit, dating that 
^ lands are hoMen ik iSxt particuhr manor, and that the 
^ueftioD cm be tiied diere, Aat there are fuitors, and that 

(«) 4'TcnB Js4. {$) sTtm 9. (e) lb. 139. (/) lb. rtj. (r) lb. 471, 
■in* </) lb- 4*»« U) 597. (*) Ib.S9». (/) lb. 635. (« lb. 639. 

the 
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the demaxulant has a freehold . there. Doonifday book will 
not decide whether lands are antient demefne, j0nly whether 
the manor be fo or not {a). 

APPARITOR 
Cannot be fued in a fpiritual court for feet {b). 

APPEAL. 

The parUhioners, as well as the overfeers may appeal to 
the feflions, under 43 Eliz. againft the appointment of over- 
feers {c). The feflions are not botmd to actjourit the -appeal^ 
by 17 Geo. III. c. 106. An Appeal given to the feflions 
within fix months conditionally ^ if the conditions are not com- 
plied with on a difmiffion of the Appeal, the* judgment will 
be conclufive {d). The juftices are bound to receive it againft 
an order of removal, without notice of Appeal given {e). 
Where the Appeal is directed to be at the next feflions, which 
on account of diftance, becomes impracticable ; tiie fubfe- 
quent feflions are bound to receive it (/). No Appeal lies 
from an order of juftices for the relief of the poor [g). Againft 
fuch rate, notice muft be given by the church^wardens, or 
overfeers^ making it, by 17 Geo. II. c. 3S* {h). Againft a 
poor rate muft be to the feflions next after allowance (/). 
Againft an order of removal, juftices rated in either of the 
contending pariflies cannot vote {k). When the order i$ con* 
firmed by a majority of the juftices preient, who by the fupei 
rior court are reduced to a minority by difqualification^, the 
order will be fent back. An inclofing a£t gave an Appeal to 
the next feflions, within fix mcmths; an appellant meved 
the court oi feflions, in due time, to receive add recite th^ 
Appeal ; this was refufed, and the party being irregular in 
the bufinefs, the court would not interpofelxy mandamus (/). 
The order of removal being figned by two jultic^ fepartl^Iy, 
and in feparate counties, is only voidable ; and thei paiifti 
wifliing to avoid it, muft appeal tq thp next feflions (^). Th$i 

• 

{a) z Burr. 1047. (*)Doog. 607* (0 3 Term '38. Jid)lh. T50.)(#) 
Doug 182. (/) Id. 183. {g) Id. 316. {k) I Tciia .6*7. (1) 4 Tew is. 
(i)Ib. 71. (/)Ib.488. (w)lb 596. , , ^; . ui . j 

party 



party grieved by a diftrefS fbr'pkving rates, may appeal eitlief 
to the* feffions for London or ^^fiddlefex {a). None lies 
againft allowance of the accounts of parifh furveyors, under 
13GeO-nLc.78 ii). 

APPEAL of DEATH, 

Proceedings thereon (<•). 

APPEARANCE, 

A recognizance at Bombay, tronditioned to appear in the 
King.VBench) permitted to ctiiter into the like recognizancet 
after aoticieL to the- Eaftrlndia Company {d). 

APPRENTJCESHiP. 
Whea itiB- neceifary for a qualification as a frae burgefs, 
under -j& Eliz. c. 4. f. 31. (^) A journeyman is not liable to 
the penalty (/). The occupier of lands compellable to re« 
ceive a pariih Apprentice {g) ; fo in corporations, inhabitancy 
and occupancy, fynonimous {A), A parifli indenture figned 
by juftices feparately is void (/). Althoi^h neidier afiign^le 
nor tTian^mifsible, yet the Apprentkefliip may be continued in 
c^feof the mailers dt^th (^)>.The matter is occ^fionaUy re^ 
fident in a corpcNratknv diftriQ, the fervitude in another place 
will not be fufficilint {I). Bpund at feventeen, on ailate^ 
ment of fourtefsnj the indenture for feven years is intitled 
tabe difcharged.pn^writof ifoAetfj CorfiUs («)• 
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APPROVEMENT. . 

Th^rapfffoyerijnpft be iuicuftgdy on indiSment for offence, 
^onfefs gi^ilty, fiiKi ^ccufe. accomplice (ir). 

ARBITRATION 

Av^s receive a liberal conftrttdi(9A ; they muft be certain 
a^Jd. final (e>.)- The objeft of the 9 aad 10 W. III. c, 15. w^j 
to put a fubmifSpn where there is no caufe depending on the 

• (a) 4Tcfin 701. (*) 5 Tcrin 701. (c) Burr. ^Sfj. (^) Id. 398. 
(e) Id. ztSj. .(/) Id. «449, (g) 3 Term 107, (A) lb. 523- (0. lb, 38<^ 
Wi Doug. 70. (/)2Tcrm2. (w) 5X0^715. (») Cowp 335. («) Burr 277. 
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ikme .footing ; and Uierefbre iq ike latter cafe is merdy deck^ 
ratory {a ). ' A fubmiflion of all matteis in difftfencey is not 
confined to the fobjefl mattter of the particular action, but 
confined to crofs demands, diottgh not pleaded by way c^ 
fet off cofts, abiding the event makes no difiereoce (h). A 
motion for reconfideration muft be before flie laft day of the 
next term, fubfequent to the award purfuaAt to the fecqnd 
fe£tion of the a£t {c). A declaration for t&e penalty, dating 
the enlargement of the time for making the award is demur* 
rable ; the penalty depends on the Arbitration Bond alone {d). 
In fuch adicm, it is fufficient to fiate generally the fubmiC* 
fion and publication of the award wiwn the time limitted^ 
and neceffary confequent avermetits (e)^ A ipecial demurrer 
for not alledging the time of making the award with ^tifficient 
certainty hi^ been over-ruled (/)• The Arbitrator^ vidth- 
out express authority, may award cofts. An umpire may hi 
immediately cho&n (^). 

' ARREST> 

If out of the proper county, is bad {i). It has .been iupt^ 
poied bad, if made after the rifing of the court cp the retuni 
day {i). After a peaceable entrance at the outer door, ihe 
inner door may be broke open {k). • It nraft b« the baifiifs an** 
thority, but he need not be in ^^t y fuficient if «he h^tmfi&y-- 
ed on the particular bufinefs (/}. A bankrupt is only prote£t- 
ed in going to and from the aiftu^ Am^tider for the time limi- 
ted (i«). If the defendant be not of the king's houfholdan 
Arreft within the {Palace will be gcKxl without an order from 
l3ie Board of GrMn ClcHii (n). A peHbn attending the Com* 
mifiioners of Bankmpts to prove his debt was arrefted, 
and the court refufed to difcharge the perfon, and it was 
doubted whether the Commiffioners coiild give relief. On 
in involuntaty efcape tha (herifif may retake, but not on a Sun* 
^bi^, for tfiat would be dtamed an original caption under. 29 

^ Burryof. (i) sTem 64$. (c) lb. 781. (^) | Term 592. (/) 
Mm. S78. (/) Id. 179a. (g) t Term ^5. <^} Do^g. s6q. (1) Bimr. Si 2. 
|l) Cewp. I. (/) U.tf5. (m) t Tern 156. («) 3 1*«n& 735- 
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Gar. 11. C.7. f, 6, 25. ' K* flier fcml'Sfthrafitt aK taken on aft 
Execution tire court win dtfeharg;:e idiem (a) ^ 

ARRES.Tr OB JUDGMENT. 

Moved at' ahy'time befdre fentencc {If). Ift criminal cafes 
(he defendant muft' be prefent When the ihotion was made, but 
hot on arguing a fp^cial yWdid {c)[' After fentence the court 
is not bound to entertain the motion (rf). Muft be vdthin the 
firft fdur days of ^e leritt, aAd Sunday is not reckoned {e). 

ARTlCiif:» wit* a Penalty. 

The plaiu^iff niay recover damages op partial breaches as of- 
ten as Uiey occur l/\. 

ARTICLES OF THE PEACE, 

Muft be exhibited in the neigtibourhood (^), The defen- 
dant not at liberty to dUpute the fa^s fwom [A). Exhibited 
in London * foe a ^&, at iPortfmouth^ attachment indorf^d 
witk dire^ioQ to anv ju&ice at the pjace^ to take feourity (/). 
In a cafe of the wite agaidl^ the hu{band> recognizajnca was 
difcharged and the proceedings ftayed^ it appearing that the 
par^ had a6ted properly {k). TK^ court may require bail ia 
theiTt diferetiom aiida&iUlly.liQutted to fourteen year« (/). 

WxB lie in fiiA# cufes -wh^r^ debt is the poper fonn ol 
BBmiy and M eofefl Kirher^U will Hot: introduced to avokl the 
antient |)raAtte of ^p«geriAg iawi end uadw^tbe genecal iflue 
the defieaidaiit itti!^ tivail faimfi^ of ^ «|uitable defence (m) i 
itwiji not lie fbt; fheney fMuNl 9^^ft the defendant's . fxprefs 
xronfent (n) ;' it is in ^ nature of a- bUl in ^equity, but will 
'hot lie a^ainft a kiioik^ fUilstfi Ibrt^llie aonfida:ation> aftef 
iJefii3i£ttcla^o£ iia atmuity for any de£i$& in the memorial .Sgh 

^aJjT^WSw (i) Burr 86r. (OH.pjo. V) J*- >9<^»* (0^<^ 
ziMo.\f)B\ifr. I3JI. Xi) li. 10^9, 780. (h) Id. Sd6. (i) Id. 1639, 
\a) ^iirr. 1922/ (/) i ircrm 696. '{m) ^i"^* '^^* (^) ^ '^^^ ^^* ^ 
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the fegiftry (a). On failure on the coiutt in* fupport of ^ 
fpecial agreement, the pl^ntiff may refort to the general 
counts {b). Will lie on an order made under exprefs authority 
of an aft of parliament ( r ). A fexton employed by united 
pariflies, paid by both, afterwards they claim a feparate right 
of appointment, neither can maintain the aftion againft the 
other, without notice for the quota of the falary^ the fexton 
cannot recover againft either for the whole fum, neither can 
his right be tried unlefs he is party {J). Againft the affignees 
of a bankrupt for a dividend {e). For a fine on a copyhold 
eftate muft not exceed two years value ; and fo averred in the 
declaration the exa6tfum laid (if any) muft be recovered (/). 
While a contraft continues open, damages for a breach can 
only be recovered ; and the exiftence of it depends on either 
having a right to put an end to it, or its deftruftion by con- 
fent 'y if refcindfed, all the money paid pr given as a con- 
fideration may be recovered back {g). The nominee of a 
pejpetual cUracy cannot maintain this, aftion without ; the 
bifliop's licence ; a donative may, unlefs where the latter ap* 
pear to have been twice aygmented (A), to be continufed till 
provided for, or lawfully removed for fault; though difmifled; 
may maintain this aftion againft the reftor for his falary (/). 
May be maintained againft ai;r .executor where there is affets 
(k). The proper form on a warranty forahorfe (/). -On a 
judgment in a foreign court, in which it would be neccffary 
to prove the original caufe of aftion (w). A promife to pay 
the fum in judgment will not create an Affumpfit, unlefs^'by 
a third perfon in conlideration of forbearance (n). In an in*^ 
ferior court, the contra6t and promife muft be alledged within 
the jurifdiftion {o). To exchange this right of a6lion for a 
bond of indemnity, may eventually turn out injurious; im- 
plied promifes only exift in the abfence of exprefs ftipulations^ 
las if a furety take bond from his principal for payment of 
thofe inftalments for which fuch furety has bound himfelfs 

(fl) 2 Term J70, (If) Doug. 628. (c) Id. 10, 387. (d) 1 Term ^2, 

( e) Doug. 392. (/) Id. 700. (g) I Term 133. (h) lb. 399. j^i) Cbwp. 

437. W IJ. 289. (/) Doug. 18. {«)Jd. 4, <«^ ^owp. 128. (#) » 
Term 151. , ' - 
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4nd- before tlie ibMfcmptcy rf Iris' prihcipal, the* furety pay« 
fuc|;i inftalments, the €ertififlatewillbar the furety 's aftion on 
the bond {a). May.be maintained againft a lottery office 
keeper for premiums paid (^). Payment under a miftake may 
vbe .recovtsred back, unlefs forced by aftion, or where the 
.debtmighlhave beenfaved, had the defendant availed himfelf of 
the ftatutc of limitations (r ). Againft an overfeer for money re- 
^c^ved under a: convi£tion quaflied (d). On a policy, as for a 
total, an average tofs may be Tecovered {e). A.promifeby 
u third perfqn to pay the debt of another muft be lit writing ; 
jwhether before x)f after the deli*^ry of the goods makes no 
.difference {/). ' By. one againft the othpr partner for money 
received feparately (^). To fell goods entrufted at a fixed 
price, the perfon trufted is liable to original proprietor, and 
perfon .obtaining pofleffion is liable to "the party trufted, on 
notice ; but none by reafon of the generality of the declara- 
-tion (hali be allowed to tiike the other by furprize {A). On an 
agreement between the leflbr, and affignee of leffee, that the 
former fliall hare the premifes at a fum beyond the rent re- 
xrejved by' th.e leafe ; ind this, by way of ^ood-will paid by 
theaflignea is a farrender.of.the ieafe, and the good-will may 
be recovered by this form of aftiqn (/). Ix)ffes incurred on 
a joint engagement 'for a ftock-jobbing tranfa6liori, one with 
•the t)ther's conftnt pays the difference, may be recovered, 
notwitbftanding the 7 Geo. 11: c, 23. declaring void ftock- 
jobbing tranfaftions (4). Ship owners are liable for ne* 
•ceflfaFies ordered by the matter, though leffee of the Ihipi 
and ur)4^Y covenant, to repair at his own expencej and al- 
^ough the fame were fupplied- without the knowledge of the 
owners^* or parity fupplying them -witboiit the iiotice of fuch 
contra^ft. (/)'. This ;aQ:ion will He for toHs (w). Affumpfit 
does n<rt lie againft an excife ^officer - to recover batk money 
^aid for duties, after the a£t impofing them is repealed, if he 
hAth/kud tie fMmey over to his fuperior (»). Money borrowed 
en unlawful refjwndentia cannot be recovered back ; nor in 

. .(«> jT^TuioD. (i) Cowp/ ^91. ' (f) r Term f?6. (/) lb. 387. 
(# ) Doag. 704 (/) z,Ttrin 80. {g) lb 476. (0 Doug, iiti (/) i Term 
4f*- W 3 '^ «Jfffl 4>8r ( /) Cowp. 6^6. (wj- 1 Term 6i6. («) 4 Term 5 5 ^ 
: . C cafe 
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cafe of repayment to the lender^ in the one ca{e, the party if 
not compellable, in the other, it might be malum in fe, or 
malum in prohibitum y in this cafe the party was intitled to 
retain in good confcience (a). If goods diftrained are rede- 
livered on a promife to pay the rent, no action will lie to re» 
cover the value, though the rent afterwards is , not paid {b). 
If on the eve of bankruptcy, the bankrupt fraudulently de» 
liver goods, the afiignees may difarm the contra£i in trover ; 
hut AiTumpiit would affirm it, and be open to a fett off (r). 
Money paid on a qompromife, without confideration, maybe 
recovered back, notwithftanding the defendant had obtained 
interlocutory judgment againft the plaintiff in another action, 
this not being a cafe of payment under compulfion of )aw {d). 
Jf it appear that the debt is under forty Ihillings, proceedingl^> 
will be flayed [e). Money paid after a fecret a£t of bankruptcy 
for the carriage of goods, may be recovered bythe ailigneea^ 
but this payment muft, under the 19. Geo. II. c. 32. be uii* 
derftood as out of the ordinary courfe of dealing (/). The mere 
relation of landlord and tenant, is a fufficient confideration for 
A promife to manage the farm in a huiband like manner {g ). 
A breach of truft will ^Ifo fuftain thi^ form of a£tion [h). 

ASSIGNMENT, ASSIGNEE, ASSIGNOR. 

A term of years may be ^aiSgned by^note in writing, with* 
out feal, delivery, or ftamps ; |but if by deed, ft jnuft be 
ftamped (/'). The Ai^g^e^s pf a Itankrupt, devifees, and 
perfonal reprefentatives, are (b in ^aw, and are to be fued as 
fuch (^.). An Aflignipent to a fenie covert is good, unleis 
diffented to by the tuifband ( /). The nv>rtgagee is not liable Jn 
covenant as Affignee, even^ after a forfeiture, without adus^ 
poffefTion ; under an abfolute Afljgnment, the law is otherwife 
(m). The Affignee is fubje£l to all :Ae ^equity of gr^kntor («V 
He is not liable for rent accruing ^hCqquwt to the Affign* 
ment {o). Replication that the Al^gnee nev^r 4ook poffefli>» 
on is bad^ .being only matter of hs^lji). 

{a) 4 Term 561. («) lb. ^7. ( e ) lb. zii. ( 0I) lb. 431, (#) f T«na 
64 (/)Ib. 137. [g] lb. 373. <{-&)Ib.6o3, (1) Banr. aS^a. {*) ©QUfr 
«7(5. (7) Id. 435; X«)W-444' Wi4.6l4, (0 W* 735* iP) ^^\^ 
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ASSIZE OF NOVEL DISSEISM, 

Introduced from Normandy, it lay againft advifers, aiders, 
br abettors, the heir, or feoffee, if tenuit, who was tio diffeifoir 

ATTACHMENT OF CONTEMPT, 

On a pofitive denial of the matter charged, this procefe 
is always refufed {b). Alfo when the affidavit is fworn be- 
fore the profecutor's agent (r). Granted againft an attorney 
lor putting the name of another to procefs without authority 
{d). Not granted on the laft day of term, unlefs for non- 
payment of cofts, or not returning a writ {e). The defendant 
is never intided to cofts, unlefs the proceeding is vexatioi^ 
(/)' When for non-payment of cofts of a recognizance by 
•6 W. & M. c. 1 1. f. 2. S. the demand muft be made ten days 
inrevioufly {g). Afier the death of cither party, for any 
thing previoufly done, this procefs may iffue {h). Fof filing 
«. bttl in equity after an award (/). The Contempt cannot be 
confeffed without anfwering interrogatories, except on the re- 
turn of a refcue (i). A foreign Attachment in London is 
certified by the recorder (/). Againft a flierifF out of office 
(m). If in a penal a&ion, the defendant do not pay plaintiff 
purfuant to his undertaking, this procefs will iffue («). On a 
refcue the defendant muft anfwer interrogatories, unlefs the 
plaintiff waive them (d). The nsune of the ca\ife muft appear 
in the lift of peremptory motions (^). 

ATTAINT. • 
As the verdia muft be corrupt, this procefs is out of ufe (j). 

ATTORNEY, 

Cannot be changed without leave of the court (r). Giving 
credit to the opponent's counterfeited warrant of Attorney 
ihall neverthelefs be anfwerable to his client (x). May be- 

<*) Burr. 110. {i) Dottg. 49S. (0 1 Term 40J. (^) Burr 20. (0 
Id. 6s7. (/) Id. 1330. is) % Term 5 it. (h) lb. 133. (/) Burr, i ' ^8. 
(k) Id. 2129. </) X)o«g. 36s. {m) id, 447. («) J Tcim 257. (0 lb, 
56*. if) lb. J47I (f) JSm. 395. (r) Dong 20«. {s) i Xfrm62. 
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come a trcfpaflfer by exceedmg the bounds of duty (a). Mutt 
be fued by bill, and it may be filed in vacation ; when ftrflck 
from the roll and called to the bar, he cannot be readmitted untH 
dilbarred (^). Where there has been a waiver of taxation^' 
the particular items of his bill fhall not be difcuffed at the 
trial, and if part common law bufinefs, and the remainder or 
the bill is for conveyancing, the taxation is general {c).'. By an 
order he may prevent his client from receiving money .in the 
caufe until payment, of hia cofts (^)- Neithef^hc nor his clerlt 
can be bail {e). His privilege does not extend to evidence 
of colateral fa£ls, and was .attached for refufmg to prove th^ 
execution of an agreement ♦(/). If convifted of felony, will 
be ftruck off the roil (^).. He is compellable to deKver up 
deeds on being paid his cofts {h). Is not anfwerable in a 
fummary way for negligence (/). On an indi£taaerit for pei*- 
jury againft his client, he is » compellable to prove the fwearing^ 
of an anfw.er by his client {k}. Payment to him is fufficient 
(/). His privilege pleadable in abatement (;«). Is not conn- 
.pellable to the produftion of papers, before a grand jur^j to 
criminate, his client («). /As plaintiff, may change the vemc 
into Middlefex {o). . The privilege only extends to an a&ing 
Attorney, and belongs not to him perfonally but the court {Ji)^ 
His undertaking tp put in bail, when given to the fheriff is 
void, by 23 Hen. VI. {q}. He is exempted from ferving the 
office of flieriff in a corporation, although refident in it j alfp 
the office of conftable (r). The court will not, for the fake 
of his fees, prevent his client from fettling his caufe ; yet if 
the adverfe party apply to fet afide a judgment againft him, 
.his bill muft be'fatisfied; therefore one judgnierit cannot be 
f^^t off againft another, by favor of the court, without fatisfy- 
ing the Attorney his lieu {s). Notwithftanding all his bill is 
for feffion bufinefs, it is taxable (/). ' The indorfeirient of his 
aaame on an Attachment of privilege is immaterial («)'. In 
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(a) Burr. 2109. (i) Doug. 109. (c) Id. 188. (^) Id. 227. (e) Id. 
450. (/) Cowp. 846. (g) Id.' 829.' </&) 3 Term 375. (0 Burr. 2(36o, 
(k) Cowp. 846. ( /) Doug. 601. (jw) Burr. 1583. (») Id. 1689. (o) ^ 
Term 573. (p) Burr. 2U3. (q) 1 Term 4i8» <r) Doug. 519.' (i) ♦ 
Term 1 43. (/) Xb,496. («) lb. 271. 
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hisaftipn for words,. proof of haying a£ted as. an Attorney is^ 
fufficlehti if the words were fpokeA of him iii that chara£ter 
(hy. By* rule of court, no Attorney employed as a writer or 
clerk by any other Attorney, fhall during fuch eniploy'ment, take 
or have aiyr clerk under articles, and no fervice to fuch At- 
torney' flidU be deemed gdod; no perfon articled to an At- 
torney fliali' ferve the Ag-ent, under fuch articles, longer than 
one lye^r of his rlferkfhip, and fuch fervice beyond that time 
ihair not be good; any perfon applying for admiflion, an 
Attorney of the Kings^fiench who hafe not been admitted an 
Attorney or folicitor of, any other court fhall, for one fiill 
term, previous to fuch application, caufe his name and place 
^ abode, and the name and placaof abode 'of the Atlorhey 
te W^hom he was articled, to be affiled in legible charafters, 
to 'the outfide of thefaid cour<^ where public notices are 
irfually affixed ; and in a confpicuoijs place in the chambers of 
tfce re^e^live judges ; and in the King's^Bench c^ce.; other- 
twfe there can be no admiflion {i). The day of filing a bill 
i^ainft him in the vacation may be infertfed in the memoran- 
dum *{ry. None call be 'admitted, without one full term pre- 
vious notice, entering his : name in a book at each of the 
^dges ch^nibers, Ws name and place of. abode, and the name 
and place of abode of the Attorney to whom he has been 
articled (d). Although *thebufiiiels h all done at the feflions, 
ke nluft fign^his bill; and deliver it ope month before a6Hon {e). 

;. ATTORNMENT. 

The tenant of mortgagor is not bound to give him notice of 
an ejeftmeht brought by mortgagee. to enforce it, and there- 
fore not hable to thfe penalties of 11 Geo. 11. c. 19. f. 12. 
f/y. '^Since the 4 Ann c. 16. f. 19. It is neceflaiy to av.er At- 
tonmient(^). 
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AVERAGE Lt)SS. 

- '*'l^e affured fiiould give immediate notice of his 'eleftion' to 
abandon and go for a total lofs 3 the a6ling perfon is agent to 

': (a) 4, ^tm 366, {b) lb. 379. {c) 5 Term 345. {d) lb. ^6%. (/) lb. 
f 94- (f)'^ Term 647. {£) Dotog. 270. • . 
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the aflfuredj and not to the under-writen till eleQion vtmAt ; 
the aiTured may at any timcj previous to fuch ele£lion» go for 
a partial lofs (a). 

AVERMENT 

Concluding with it inftead of to the country is form^ and 
muft be fhewn for caufe of demurrer {i). The word " being" 
is a fufiicient Averment, (r). The plaintiff muft aver per- 
formance of his partj or fliew that he was ready ; the want 
of thi$ may be cured by verdi£t , but not by judgment by 
default (^). 

AUCTION. 

Audioneer fellmg at the beft price is not refponfibte for a 
fale at an inferior price, unfefs the owners dire£t die fum at 
which they fliall be put up {e)* The Au^ioneer cannot bid 
for the owner; and an agreement between th^ owner and 
bidder for an abatement, at a certain rule on the biddfaig, ia 
fraudulent (/). The bidder may retrad before the hammer 
is down (g). An Aufiloneer is not vrithin the ftatute of 
frauds, 29 Car. IL c. 3. f. 4. He is agent to both buyer md 
feller, alter the hammer is down; and where the bidder h^ 
good reafon not to pioceedi he may recover the depofit from 
the Auctioneer (i); 

AUTHORS, 

By the ftatute 8 Ann c^ 19. their exclufive copy right k 
fecured for fourteen years from the day of publifhing, with a 
reverfion after the expiration of fuch term, for fourteen years 
more to the Author, if living ( / ). 

AUTHORITY, 

Specially delegated by ftatute, niuft be ftri£Uy purfued, and 
appear on the £ace of the proceedings (k). 

AWARP. 

The motion for its reconfideration by, the arbitrators^ nnift 
be previous to tlm, laft d4y of the fubCpquent term, to th« 

(<i) 1 Term 614. (h) Bnn. 474. (#)Id.S)4, (J) M 9to« (e) Cowp, 
S95 (/) W. 397* Ix) 3 Temi4<. (*) Bvir^ s6|9» (O/I* s+og^ 
(i) Cowp. 26. 

making 



k 



r 23 J 

x11kkii13.it piurfuast to » & 10 W. IQ. c 1$; f? 2. (#}. Monef 
allcsdged to be paid after the arbitration^ smd before exhibiting 
^e pllaintiff's billi to wit> ou fuch day^ is fufiiciedtly poiitive 
on fpetiid demurrer (^). Uniefs^ fuhmUfion be made between 
Ijfae real parties on the record, no attachment can iiTue for 
any difobedience ; and although the nominal party waive the 
obje&ion, the court cannot, for want of jurifdi^ion go int<^ 
the merits (r), A referrence of all matters in difference will 
not elctend to a caufe of a6lion fubfifting agakift the defendant^ 
^the time of the referrence, on proof that the fubjeft matter 
tiiiereof was not before the arbitrators, nor included in the re- 
ferrence {d). The Award of an Umpire will not befet afide^ 
becaufe he received evidence from* the- arbitrators without 
examining the witnfeffes> ualefs they were requ^ed to re-ex- 
amine thein before the making his Award (#)• 

BANKRUPtCr, 

After allowance of a writof error, the afligntes cannot in 
their own names compel an affigmlierit of* errors till judgment 
(/). Th^y may fue both in the debet zni detihet (^). For 
money received in a foreign country after the aflignment, 
and although by attachment grpunded oh an affidavit, previous 
to the commiffion , and fubfequent to the Bankruptcy (h). 
For money received under an exetutioia (/). By the com* 
mtflioners affignmetity the property veils ifi the affignees by re* 
lation to the a£i of Bankruptcy (^). Thofe privy to affign- 
ment of his effefts, cannot fet'it up as an a6l of Bankruptcy ^ 
the following particulars will confiitufe ah aEl of Bankruptcy : 
an imprifonment of t\fro months which relates to the firft 
commitment {l)\ but no efcape, nhlefs wilful, will tnake an 
a£t of B&nkruptcy [ni]. A conveyance of' all the goods to 
one creditor in preference is fraudulent and Void (»). A fecret 
truff for falfe credit (0). Fraudulent conveyances and all 

(«) 2 Tem 78tr Cowp. xi.- {h) Bwr. ]7]o« (0 2 Term 643. (/); 
VTerm 146. (r) lb. $89. (/) 1 Term 463. (f ) 2 Term 46. (h) 
Hen. Btack. 665. (1) Bar^. 81S. (i) Id. 31. (/) Id. 437, 418, gTerm 
141. (m) "im. 437* (•) Id; 478, 8io, 276, Cowp. 124. (• ) Bun^. 484- 
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^&B to defraud creditors ( « ). *An afBgrimcht of all tlie ftbck; 
by way of fecurity even for a valuable conikleration, is an^ 
aft of Bankruptcy [b); but a' fecret mortgage of which the 
trader is allowed to appear- as th^ vifibie owner is only evi- 
dence of fraud {c). Exptefs orders for a denial to a known' 
creditor to the holder of the bill in the momkig, though • paid 
before five in the afternoon, notwithftanding the cuftom* al- 
lowing fuch time ; or if the circumftance do not amount to 
aft exprefs atl, yet if the denial was with a view to delay,' 
it is an aft of Bankruptcy; no clear unequivocal act can be- 
explained away {d). A refidence abroad, but drawing bilk 
payable at home, and profiting by the exchange for debts con- 
tracted at home> will fubject the party to the Bankrupt laws 
on an act of Bankruptcy at home, after quitting his foreign re- 
fidence ; but an aflignnlenl in truft, i?ona fide^ for his creditors- 
while abroad, will not be affected by the commiffion againft 
him [e). An action df affifrnfifit will lie by the affignees for 
the .value of the goods of the Bankrupt, fold with notice 
pending the imprifonment (/) 5 or for money levied on his, 
effects on a feizure fubfequent to the act of Bankruptcy (^) ; 
or for money paid to a common carrier out. of the ufual 
courfe of dealing ' {h). This form of action will affirm, and 
trover, difaffirm the contract with the Bankrupt (/). An old, 
debt on a new undertaking may be extinguiflied on an agree* 
ment to receive* no dividend, {k). An affidavit by the affig- 
nees, as appears to them by the lafl examination of the Bank- 
rupt, and of their belief of^ the debt, will be fufficient to hold 
to bail a debtor to the eflate (/)• An artificer is within fuch 
laws [m). If after an interlocutory, and before the final 
judgment, the plaintiff become Bankrupt, the proceedings* 
may be continued in his name (»). An annuity bond, though' 
out of the ufu^l courfe of^ trade, is proveable under the com-* 
miffion, by 7 Geo. I, c. 3J, which extends to all perfonal fe- 
curities,' where the tlnie of payment, though future is cer* 

(a) Burr. 2240. (i) Doug. J?7. (r) Burr 484* ( <^) 2 Term 59/5 
Term 57s. (*)Ib. 530. (/) 2Term 141. (^) Black. 827. (i^) 5 Tcrii|- 
iQ7» (O 4 ^trm zii. (i) 2 T^rm 544.. (/) ^wst. 1995. («) Id. 214S 
(«) jTefm 437, ; • . - 
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t%iii^tf)l ' Alfo a bond payable by inftallments, and given ibT 
confideration for marrying and for maintenance of a baftard 
child, is within the fame ftatute* {b). The property of the 
Bankrupt, in the plantations, is liable to attnchment^ fubfe- 
quent to the Bankruptcy, for a debt previoufly due (r) ; but 
mot after an affignment under the commiffion {d). The 
sfiflignees are bound hy'xvi' award to refund money received {e)'. 
To an a:£tion^upon bond by the affignees, the defendant ma/ 
plead an agreement to retain out of growing inftallments of 
in annuity bond granted • by him to the ' Bankrupt ; this is 
equivalent to a plea of folvit dd diem (/). To a general plea 
ef Bankruptcy, uftder 5 Geo. II. c. 30. plaintiff may give in 
evidence the condition under the general iflTue, to (hew the 
aftion is not barred {g). If the forfeiture of the bond be 
fubfequent to the Bankrupitcy, and given by principal and* 
furety for repayment of money is contingent, and out of the 
above 'ftatute of the 7 Geo. I. the Bankrupts certificate is. 
therefofe no bar {h). To induce the difcharge of a principal 
the furety entered into an inftallment bond with him; beifore 
the firft default, the furety becomes Bankrupt ; this is a debt 
proveable under the commiffion (/). On the forfeiture of an 
annuity bond, previous to the Bankruptcy, the benefit accru- 
ing may be appreciated and proved under the commiffion (^)y 
If before the Bankrupt's bail are fixed, he obtains his certi- 
ficate, they are difc5harge<i ( /). They may furrender the prin- 
cipal after a writ of error (w). The court will direft an 
exoneretur without furrender ( « ). If the debt be proved, or 
the plaintiflF has otherwife afted under the commiffion fo as 
to make his eleftion^ they are difcharged {o). Although dif- 
charged firom the original debtj the Bankrupt may remain 
liable to the judgment, on a bail bond (/). They may fur^ 
render the .'Bankrupt in their difcharge, within the time al* 
lowed him for his examination (y). A butcher is within thefe 
laws (r).. Drawing bills ^ paying commiffion and intereft for 

{d) Cowp. 543. {b) Id. 741. (r) Dong. i6x. {d) 4/Tcrin i8«, () • 
Term 645. '(/) 3 Term 599. (; ) Doag. 15?. {h) Id U9. (1) i' 
Term 17. (k) Bl4ck..iio8« (/} Burr. 244. («) Id. 340. («) Cowp, 824. 
(0) Black. 1317. (/} Burr. ^^6% {^) 5 Term 2ic« ^r) Burr. 2148. 
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4^owB±, !$ not a. trading, withm the mieaniiiy of thdir 
kw8) but under circumftances, drawing and redrawing, may 
amount to it (a). The fa£l of tradings is a queftion of law (^)* 
A payment made in* fupport of the credit of a declinmg 
trader> without notice of the Bankruptcys is not fraudulent 
{e). The Bankrupt cannot be arretted by the acceptoi;^ 
within the time allowed him for his {final examination, for a 
debt accruing fubfequent to the Bankruptcy (^). If goods 
are fent to the Bankrupt as an indemnity ag^inft acceptances^ 
without notice of the Bankn^tcy^ on the cKfcharge of fueh 
acceptances, fuch goods bein^. fpecially fent, may be reco^ 
vered againft the aflignees (e). The s^gnees having reco<» 
vered againft the Bankrupts hanker, money psdd to a creditor^. 
with knowledge of the Baidcfuptcy) cannot afterwards re* 
cover againft fudb creditor ; they have an option to fue either^ 
but the fecond a^ion would difaffirm the firft (/). jI Mi ^ 
fide made two days previous to the abfconding has been de- 
clared fraudulent {g). Malicioufly fuing out a ewmmjim ia 
the fubje^ of an a£lion {K). It is nO defence that die plaintiff 
IS a trader, and has committed an ad: of Bankruptcy, unlefa 
they be followed up fay regulw proceeding$i although vc^un- 
tary payments • are not proteded, yet thofe enforced by law 
muft be againft ai&gnees ; coUufion will vary the law (i). A 
fecond commiflion pending the former is voidt without a cer* 
tificate under the firft (^). If the former be fi^>erf<^ed by 
confent, a certificate under the (econd wilt not protect tl^ 
future efrects,> unlefs under the latter, fifteen fliiUings in the 
pound.be paid (/). The commi(Iianef$ cannot commit f(»r 
p^nifliment, , their oiKce is executory ^sA mbifterial {nC). 
They form a court of juftice((ir). If'^een fhiUkigs in thie 
jM>und be notpaid under the latter commiflionj the execution 
can only be> againft the effects (V).' For arrefti^ the Bank- 
rupt after certificate obtained, no action wijl lie againft the 
iberifir(^). The allowance of the certificate: ca^ only give it 

(«) Cowp. 74^f {by U. 71^2. (€) filack. i^. ( V) 5 Ttrm 2«9» {fy Id. 
a»5- (/) * Tcm aS;. {g) Wilfon 47. (*) Boir. 141 ». (0 2 Term 479; 
{k) Cowp. 823. (/) Doug.) 46. {m) iva.iiiu (9) 5 Tena 209^ (f> 
Ik 287, (p) Oiottg, £so« ^ ^ 
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-tflfect ; it has no relation to the figning by commifllouers, nof 
will it over-reach* a legacy givfen before the chaocellor^s at 
Jowance [a). If the Bankrupt fettle with, and promife pay* 
ment to the creditor of a. debt previous to the commiffion, 
he will be difcharged on common bail ; iii that ftage the va** 
lidity of the debt cannot be difcuffed (^). The certificate be- 
ing for the benefit of the Bankrupt he may waive it {c). An 
Executor pleading a falfe plea, and in confequence anfwer-* 
able de bonis propriis^ Cannot be difcharged by fuch certifi- 
cate {d). By the 5 Gfeo; IL all debts due at the time of the 
Bankruptcy are difcharged ; but not thofe on a contingency* 
depending on future events (e). If the judgment be fubfe- 
<|uent to the commiffion on a. caufe of a£lion, antecedently 
forfeited, the certificate is a difcharge under 12 Geo. III. c. 47. 
(/). The fignature of any creditor, induced by money, with, 
the knowledge of the Bankrupt, at any time before allowance,. 
is void ; yet if given without the Bankrupt's privity, ancL 
there are independent of any fuch fignature, fufiicient both 
in number and value, the certificate is good i the money, 
given is recoverable, b^caufe of the oppreffion, and the par« 
ties are not fiari detiSlu {g) A warrant of attorney, given 
for a debt previous to the Bankruptcy, will extinguiih it, ani 
therefore the Certificate will not bar the execution (k). Judg« 
ment will be, difcharged, on motion, by a certificate, after^ 
terwards obtaini^d, under 5 Geo. II. c. 13. Cofts incurred^ 
fubf<£quent to the Bankruptcy, will not make a feparate debt 
(>'): A bond given to a creditor, in confideration of with- 
drawing his . petitibn againft the certificate, is void under the 
laft ftatute (*). Neither Bankruptcy, nor infolvency, is cauCer 
fbt the r^nioval of a member of a corfioratim (/). If to a 
l^eneral 'queftibn, an unfatisfactory anfwer be given, the com- 
fnimm of the Bankrupt will be legal (»). Hcmaybedil^ 
charged on Habeas Corpus, on giving a full anfwer {n). A 
^mn^itanent on fufpicioii of detaining effe£ls, or for not 

(a) Born 717. {h) 11. 737^ (r) Co«^ $46. (i) Boh-j 1368. (e) Id^ 
i446« (/) Cowp. aj, 138. it) Doug. 218, 455, 670. {i) 1. Tcnn 71 5* 
(1 ) Wiiron4u (i) Hen. Black|647. (/) "iwrhJiu {m) Id. nta« (if ^ 
WUfoni 420« 
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attending to be examined on the.firft fummons is illegal {a}^ 
A tiMraSf, in contemplation of Bankruptcy, is void (^ ). In^ 
an" a£tion of debt for rent, it h^s been a queftion, whether 
the Bankruptcy is a plea (r).^ To an a£tioh oil the covenant 
it is not {d). In the cafe of a cAofe in aSlion, the affignee 
inay fue in the Bankrupts name for their benefit {e). The 
cb^ after a verdi£l:, and bjefore the figning judgment, are 
proveable (/). They are a part of the debt, and difcharged 
by the certificate {g). The fame kw as to the cofts of a non- 
fiiitwill prevail before the taxation, which is Inerely to .fix., 
the amount (>5). In the declarationy^onfcire facias^ all that 
' is neceffary, is to ftate that the defendant bepame a Bankrupt, 
within the meaning of the ftatutes, &c. and that his goods, 
were afterwards duly affigned to the plaintiffs (/). On a; 
caufe of a£)ion, arifing by a fale of the Bankrupt, after the. 
cdmmiflion, the aflignees may fue in their own right, and 
iieed not prove the trading {k). i)^^/j, payable at all events^ 
though future, may be proved under the commiffion (/). Alfo. 
^hen afcertained, without the intervention of a jury, and. 
ilot refting in damages, on' a. loan of ftock, without naming, 
i day, that on which the Bankruptcy happened, will govera 
the price [m). The 7 Geo. I/c. 31. is declaratory, and re- 
lates to billS3 bends, &c. payable in future (;/). When they: 
f eft in contingency, or the damages are not afcertained, until 
after the commiffion, are not fq proveable ; and as to them, 
confequently the certificate wiH be.no bar ((>). After a re-^ 
cognizance of bail in error, and. befgre affirmance, the 
certificate will not difcharge the recognizance [h). On a 
loan of ftock to be; replaced on requeft, and before the feme 
is made, the debtor become Bankrupt, this refts. mereljr ii> 
damages, and not proveable (j). The certificate vvUl bar 
an aftion' of debt on the reddendum of a leafe (r). ' A deed 
executed with a view to a preference, and in contemplation 

((0} Black. I0J5., (i) Dbag. 87^ (f) t Tcti^i 8«. ^{4)^U: 931 Utti 
Black. 433. (*) I Term 619. (/) Black. 1317. {g ) Hen. Black. 29 {h) 
5 Term 56^. . ( (> i T^lm 45.: (i) Cowp. 569. {}) 3 ^erm 43^. («) ft. 
539. (9) lb. 546. {o),i Term 435,*Wilfon 13. (/) W. 16, Burr. ^44: 
^^) 4 Term 570. (r) 1 Term 91. -r.^ . , . ; » ' 



I 29 ] 



.<* 



of Bankruptcy is void, and of itfelf an a£l of Bankruptcy 
(a). If after the a£l of Bankruptcy, the Bankrupt take a 
lioufe, and agree to pay half a year's rent in advance, a difirefs 
for fuch rent on the day of the tenant's entry, may be fup^- 
ported by a . cufiom y and where the landlord is a purchafer 
iinder the diftr'efs, he may retain for his rent [b). An aftion 
'of affumpfit will lie to recover^ a divid<^nd; the proceedings 
are cdnclufive evidence, and the ailignees cannot fetofF(r). 
The Bankruptcy of the principal will not relieve the bail ia 
'trror {d). The examination, by the commiflioners, is not cour 
'fined to the time allowed to. the Bankrupt for fubmiflion (e)^ 
The fpecific property of teftator in the hands of an executor^ 
*hot even nlone-y, is not affefted by the Bankruptcy (/). On 
a general plea of Bankruptcy to his a£lion, in which there is 
k verdift for the defendant, he will not be liable to cofts under 
'5 Geo. IL c. 80. f. 7. (^). * An uncertificated Bankrupt, by 
his evicfence, may diminilh but not increafe the fund {^), The 
depofitions recorded will be fufficient to prove the a£l: of 
Ba:nkruptcy (/) The belief of an aflfirmative is a fufl5cient 
anfwer by a witnefs on the commiffion {k). The Bankrupt'^ 
general anfwer, of his lofs by felling under prime coft, is not 
fatisfaftory (/). Execution againft goods, before the allowance 
'of the certificate, fhall prevail i .the 5 Geo. II. relates to the 
^erfonal difcharge on a judgment previous to fuch allowance 
(w). If between the recovery in ejeftment, and before the 
"a&ion for mefne profits Bankruptcy happen, and the jury omit 
to include the coft^ of the ejeftment the verdift fliall (land, 
becaufe fuch cofts are proveable under the commi[rion(;f) ; A 
.feme covert, who is a fole ' trader in London, is liable to thefc 
laws 'y and under a conimiffion againft'the hufband,. neither he; 
"nor the aflignees,' can meddle with her.eiFe&s, to .the preju- 
dice of her creditors (o). K foreigner CQihjing; to England 
occaiionally is witKin the laws Q4). h farmer buying a«ld 
Telling horfes for profit, though in few Inftances is fo (^). An 

{a) Cowp. 124, Doug. 86, (^) z Term 600. (0 Doug. ^92. {/) %^ 
ferm 624. (^) Burr. 1125. (/) Id. 1369. [g\ Black. 528. (A) Cowp. 70. 
'(i)Doug. 245. {k) Black. 881. (/) Id. gig. (m) i Term 361. (») t 
^ Tetxh 261. (ff) Burr; 1782. (^> Cowp. 398. (?) 1 Term 573 
"- \ aftron 
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mftlon for falfe jmprlfonmcnt^ will lic^gainft the commifll- 
oners on an illegal commitment (a). If the wife, before mar- 
«age, with the confent of hef huibandy convey her ftock in 
trade to truftees, with a view to her feparate bufinefs, and 
he do not interfere j and if the tranfa£lion be iom jidey the 
eife3s though fiu6tuating> are not liable to his debts ; whether 
the trade be carried on by her folely, or with her hu(band^ 
is for the jury to decide ; if the latter be found, his affignees 
under a commiiCon, will be intitled to the ftock under 2 1 Jaiw 
1)ut not to the furniture, though moved to his houfe ; the 
want of an inventory, will be found no objeftion, if poffet 
£on^be confifteot with the deed (^.) An itm-keej^y as fuch^ 
is not within thefe laws ; but felling liquors to all cuftomer^ 
out of the houfe, will make him liable [c). A Joint commif-* 
lion, will attach upon both joint and feveral property [d). A 
provifo for re-entry on. the Bankruptcy of UJfee is good (^). In- 
fur ance in the lottery is not gaming^ within 5 Geo. 2. c SCK 
f. l2. to preclude the allowance of certificate {/), A mortgage 
cf goods, with the pofleflion, is valid, though It be with a 
inew to a preference {g). In an zSLion for meftie firofitSy the 
Bankruptcy is no bar {k). The Bankrupt is not entitled to 
any of the effects, during his examination, for maintainance 
\ i ). The indorfement of a note to a particular creditor frau- 
dulently, and in contemplation of Bankruptcy, is void [k). 
IMoney received in the capacity of overfeer of the pjoor^ is not 
proveable before his account is delivered in.; if kept fepa* 
tatdy, the afiignees cannot touch it (/). Pitymef^^ in the 
tifoal cpurfe of bufinefs, is not to be impeached ; but if time 
be given to drawee of a bill, and the Bankruptcy intervene 
tiie payment, it is out of the ufual courfe, and therefore not 
protected by the 19 Gep. 11. c. 23. (m). Preference if frau* 
jdulent, will be avoided {n)^ If given under an apprehenfi<»i 
^ legal procefs, however groundlels, is valid (o). An act 
vf BflQikruptcy, is a dififolution oi Jtartnerfhsji (/), One pay$ 

(ii}B]aekii4i. (^)S Tenii6i9* (0 > Tena syt. (d) Bunr. ik^6. 
|#) YTem ijj. (/) Hen. Black. 29. (y) Cowp. 634. (*) Doug. 552. (/) 
1 Term 157. (i) Burr. 2235. (/) i Term 569. («) i Term 648. (a^ 
lunr* 2174, 1240, Cowp. 117, laj, 125. (0 i Tcim ijj. {f) Burr. 2176/ 
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p^rt of his (hare, and gives notes for the remainder, asiA 
before they are due becomes Bankrupt, the others by vo- 
luntary difcharging the notes, are not intitled to the fhare 
which belongs to the aflignees (a). Where fome pay on 
the joint account, the a^Hon cannot be ferved on the Bank« 
tuptcy, but muft follow the original right {i). The goods 
of a third perfon, but allowed to be fold by the Bank- 
rupt as his own, and in his /^^^m, are liable to the commit 
iion by 21 Ja, 1. c. 19. but this will not extend to a truft or 
agency (r). Within the latter defcription is the confidence 
repofed in a Bankrupt, Who is afiowed the pofleflion of houie 
and goods, to affift iii fetliag the affairs of the Bankrupt ; and 
therefore fuch property would not veft in the -aflignees under 
a fecond commiffion, W'here a certificate had been obtained 
under the firft (i/). Tie fiefkkming eredittr's dek being more 
^an fix years old> cannot be taken advantage of by a debtor 
to the eftate (e\ The acknowledgment of bond debt, by 
the Bankrupt alone, will not be fufficient (/). A debt before 
the trading will ground the -commiffion (^). Q- If a debt 
to one of four, or more petitioning creditors, to the amount 
cf 1 6 1 K will fupport the conmiiflion [k)} The indorfee of a 
note before the Bankruptcy, -may be a petitioning creditor, 
againft the drawer (/). A writ of execution returnable 
within, but not actually returned uiitil after the exptraticm of 
two months, may be returned twHa iona, by the Jkeriff the 
celatbn being to the firft day of imprifonment ( k). Without 
liis vrSftA mifconduft, the court will relieve him from conteft- 
Ing. a queflion of Bankruptcy ; if without any notice of th^ 
Bankruptcy he pay the plaintiff, he is fafe (/). And if pend- 
feg the imprifonment, and before the expiration of the two 
iiumdis, be pay, the relation will not prevail agaiafl him, fuqh 
payment being by operation of law {m). A Jhoemaker may be 
a Bankrupt («). Payment by a Juretyy on a bond forfeited * 
%e£:H« tlie Bankruptcy^ he will not be barred by the certifi- 

* 

{a) Covtrp. 469. {t) 2 Term 'iH. {c) Cowp. 232. (J) Dopg. 39> 
j[^} Burr. 2628 (/*} Doug. 209. (g) Id. 2$^. {^) i Term 475. (<} Willoa 
*3$« ('} ^^' 8i8« ( /} Black. 205. (01) Id. 642. («p) Burr. 2i48» 
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iCate, for tintli payment ho was not (famaged,;(^)i .;Biit if he 
take from the principal a bond of indemnity againft the in^ 
jftallments, and before any are due the principal beco^ie 
Bankrupt, his certificate will bar the furety's right to recover 
for money paid(^). The bond was proveable ^ under th^ 
commiffion as in debitum in prefentiy though folvendum in futurq 
(r). If he ftipulate for a retainer, out of monies accruing 
due from him to the principal for goods fold hiiUs thef aiSgnees 
.of fuch principal in the event of a Bankruptcy, are bound by 
fuch right to retain [d). In an aftion of trover by the aflig- 
nees, no fet off will be allowed [e) ; nor can they plead, it to 
an aftion for the dividend (/). Contingent demands, unlef$ 
.fecured by a penalty forfeited, cannot be fet off {g). On an 
acceptance for the Bankrupt's accommodation, not du^ until 
.lafter the Bankruptcy, the defendant may fet ofi^ fuch pay- 
ment [h]. After an interlocutory judgment, the plaintiff be*- 
come Bankrupt, he may execute a writ of inquiry in his 
own name, or a prifoner might be fuperfedeable (/)• After 
the allowance of a writ of error, the aflignees cannot fue oiH 
a writ oi fcire facias in their own names; until, and i|iime» 
diately after fome judgment given {k). If z. Jhiji at fea be 
mortgaged, and the grand bill of fale delivered, and the 
Bankruptcy of the mortgagor intervene the arrival, the. mort- 
gagee may recover the vefTel in trover, without any denfiand 
on the aflignees {/). Th^ trading need not be proved on a 
contrail with the aflignees fubfequent to a commiffion (w). 
Buyifig €oal mines, working and felling themj is not a trading 
within the ftatute («). Renting a brick ground, making 
bricks for public fale, buying fand and materials to convert 
the earth and clay into bricks, will bring the party within 
thefe laws [o). The exercifing a manufacture from the pro- 
duce of the land will n'ot, though he buy ingredients to fit it 
for the market \ if the produce be merely the raw materials, 
Bot the neceflary mode of enjoying the land^ it. will make 4 

{a) I Term 599. (*) a Term ipo» (r) lb. 640. {d) 5 T^m ijj* 
</) Dong. loi. (/) Id. 392. {g) 3 Term 435. {^) 4 Term 211, {t\ 
Wilfon 359. {k) I Term 46^% {/) z Term 462. («) Cowp. 576. (i») 
Wilfon 169. (0 I Term 34. 
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trading {a). The affignees may maintain trover for a note in- 
dorfed in contemplation of Bankruptcy (^). They cannot take 
back bills of exchange fent, or goods configned for value 
paid before the Bankruptcy ( c ). This aftion will lie for 
goods fraudulently fold in fuch contemplation [d) ; lies againft 
the fheriff, on a feizure, fubfequent to the a£l of Bankruptcy, 
and a fale after notice of the commilfion {e). A debt due to 
the Banknif)t as triifiee, will not be afFefted by the affignment 
of his effefts (/) ; but treffiafs will not lie againft the flieriil on 
a fale of goods, even againft an exprefs notice, where the 
feizure inter\'encs the Bankruptcy and the commiflion f^) ; 
but it will lie againft the affignees, by a perfon not fubje6t to 
the Bankrupt laws; and all the proceedings are coram non 
judice{h). After a mortgage by tenant in taily w^ho becomes 
Bankrupt, and dies without fuffcring a common recovery, the 
affignees fliall have the eftate by 21 Ja. I. c. 19. f 12. (/) ; for 
w^ithout it, he can only charge the eftate for life {k). A vie- 
tuallery as fuch, cannot be a Bankrupt ( /). A creditor, under 
an ujurious contract, cannot prove the debt under the com- 
miffion (;«). 

BASTARDY. 

It appearing by an order of feffion, that a child was bom 
during the cohabitation of the pauper, and the fuppofed 
Avife, and baptized as their child, this is fufficient evidence 
to fettle the child where born, although the former and real 
huft)and of the mother was in England at the time. («). The 
child of a married woman may be proved a Baftard, by other 
evidence than the hufbahd's non accefs, the cohabitation with 
another man being notorious [o). If by fraud the putative 
father obtain the pofleflioii of the child, the court w^ill order 
it to be reftored to the mother [p). An order of Baftardymay 
be made after the death of the woman { j ). 

{d) I Term 38, Wilfon 169, (i) Burr. 22^5, (r) Id. 2139. ( d) Id. 2477. 
(t) Black. 65. (/) I Term 619. (^) lb 475. W Wilfon 382. (/) Id. 2t6. 
(i) Id. 277. ( /) Burr. 2068. («) WUfon 26a. (n) 4 Term 251. ( » ) lb. 
356 (/) 5 Term 278. (^) lb. 573. 
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BARRATRY 

Is fraud by the matter of the fhip, to the injury of freight 
or owners (a). His fraudulent deviation will bind the un- 
dor-writers infuring ag^inft Barratry, otherwife when fuch de- 
viation is with the cofifent of! the owners {t). It is a queftion 
how far abandonment will be allowed on a forfeiture for fmugg- 
ling (r). 

BARRISTERS 

Confidered as exempt from ferving the office of flierifF {d). 

BANK NOTES. 

Bona fide receiver of Bank Notes, may recover againft the 
cafliier of the Bank, if he ftop them [e). 

BANK DIRECTORS 

Are bound, at the peril of an aftion to transfer ftock (/)* 

BARON AND FEME. 

There ts no inftance of an aftion fuftained againfl the wife^ 
the hufband at home,, and under no civil difiibility ; even by 
the cuftom of London, though the wife, and her efFefts, are 
' alone liable to an execution, if ftie be a fole trader, yet the 
hufband mufl be a co-defendant ; and though fhe may acquire 
a feparate charafter, by the civil death of her hufband, as by 
exile, profeflion, or abjuration, yet by a voluntary feparation,- 
flic does not acquire fuch a character which may be called 
a civil widowhood, or is noted by the law as fuch {g). When 
flie appears by attorney, as a feme Joky after a ruk for flay of 
proceedings, on pleading fpecially, fhe is not intitled to plead 
io propria jierjona as feme covert {Ji), When adminiftr^trix, her 
hufband may difpofe of her term of years ; becaufe without 
her confent, he may adminMler in her right (/). When ar- 
refled, without her hufband, although the writ was againft 
both, fhe fhall be difcharged ()&). In covenant, by a hufband 

{a) I Term, ^58, 32$. {h) Cowp. 14^. {/) i Term 3^4. ^i) S^urr, 21 14. 
(#> Id. 492. (/) Doug.' 906. (jr) Black. 1 1991 I Term 8. (^} Black. 724. 
(i> Id. Soli (i>i Term 486. 
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t( tenant m fee, tlie declaration muft ftate a feizure in their 
demefne as of fee in both ; to ftate a feizure in him in right 
of her, will be bad on a fpecikl demurrer [a). Unlefs the 
coverture be notorious, fhe will not be intitled to her difchatge 
on a Common appearance {i). After his death, the redelivery 
of a deed, by her, is equal to a new grant ; and circumftances 
may amount to a conftruftive redelivery (r). For a debt 
lubfequent to elopement, (he cannot be fued alone {d). When 
brought up by Habeas Corpus y fhe fhall be protefted from his 
ill ufage [e). He is not excufed from her debts, becaufe flie 
has a penfion from the croWn during pleafure (/). With a 
feparate maintenance flie may contra<S debts, and be fued 
alone {g). The fccond hufband is liable to her debts fo con- 
Irafted [h). l( he endeavours to fetake her after articles of 
Reparation, no information will be granted (/). On her death, 
lier feparate n^aintenance payable quarterly, is to be appor- 
tioned {k). Judgment, without leave of the court, cannot 
fcifter her marriage, be entered up on her warrant of attorney 
given when fold (/). He cannot be a witnefs touching her 
feparate Cftate {m). They cannot, by their evidence, crimi- 
nate each other {n). If fhe alien the whole of her feparate 
maintenance, fhe, and not her hufband, will be liable tor 
necefTaries {o). On plea of coverture, he is not intitled to an 
•execution for cofts without a fcire fadas ; it is a maxim, that 
iione but parties to the record can either be charged or be- 
nefited ; he is not bound to maintain her child by a former 
hufband (/). She, as fole trader, gave bond, and warrant 
,of attorney to enter up judgment, the court fet afide the 
fame, at the inftance of the affignees, (fhe having become 
bankrupt) with, the confent of the hufband (j). Living in 
adultery, feparate from him, fhe cannot be fued as a feme Joky 
without a feparate maintenance (r). 

> {a) Doug. 314. (^) 2 Black. 902. ( r) Cowp. 201. (y) 2 Black. 1079. 

\t) BaiT. 1991. (/)Id. 2177. i^g) I Terms, W lb- 5- (O Black i8. 

(i) Id. 1016. (0 Burr. 1679. («) Id 424. («} I Tenit486i» («) lb. 10. 
^^) 3 term, 1 18* (f ) lb. 362. C^) lb. 766. 

* ... « 
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BARGAIN AND SALE, 

To make a tenant to the precipe, when the recovery is 
fuffercd, are all taken as one conveyance (a). 

BAIL. 

In an aftion on the judgment, when the original debt is 
under ten pounds, in the Common Pleas j(J4^aW, and, in the 
King's-Bench, only common Bail is required [b). After a fu" 
JierfedeaSy for want of proceeding to execution, the defendant 
cannot be held to Bail on the fame judgment ; but in aftion 
founded thereon, he may be charged in execution • f). Juf- 
tification on notice, by an attorney not duly appointed, dif- 
allowed (/). On an award, grounded on a referrence in a 
bailable a6Hon, the defendant may be held to Bail (f). Upon 
articles of the peace, the praftice relative to Bail is in the 
difcretion of the court (/). The aftion on a Bail Bond muft 
be in the court where the original caufe was [g). The pe- 
nalty of a Bail Bond, exceeding the fum fworn to, will not 
vitiate the Bond, the aft is only directory [h). The ftatute 
^3 Hen. VI. c. 9. relative to Bail Bonds, is a public a6l, and 
noticed accordingly, though not fpecially pleaded ; if in a 
declaration, by the ftieriffs affignee, the Bond appear void, 
judgment will be arrefted (/). If Bail Bond forfeited, plain- 
tiff may oppofe juftification, without waiving the forfeiture 
[k)y The writ of cajiias ad fatisfaciendum^ muft be left in the 
llieriffs-office as notice ; but it may be filed at any time before 
the replication of its exiftence (/). If the original debt be 
imder ten pounds, cofts will not make out to intitle the plain- 
tiff to fpecial Bail {m). On a motion for common Bail, the 
court will never go out of the affidavit [n)l The form of the 
replication, to a plea of death of the principal ( o). A fur- 
render is allowed after the determinatioa of a writ of error ; 
but the Bail muft undertake to pay the damages, or furrender 
within four days after fuch determination {/i ). This means 

U) Burr. 1134. {i) Id.. 2117. (c) Cowp. 72. (</} Doug. 206. (e) t 
Term 756. (/) i Term 696. {g) Burr, 1923. {h) Id. 33a. (i) 2 Ttnm 
569. (*) Cowp. 769. (/) Burr, 1369. {m) Id. 1389* (»> Doug. 435* 
(f) 2 Term $7^* (f ) 2 Tarn 340, 

• ' four 
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four days after final afHrmance (a). ,AftQr an .exception, an 
exoneretur fhall be entered nunc Jiro tunc [h). In error on 
judgment in eje£tment, the juftification muft be in double 
the annual rent (r). A felon failing, or on board, for trans- 
portation, cannot be furrendered {^}. Bail in error are not 
liable to pay intereft between the figning. judgment and. af- 
firmance; they are refponfible after affirmance. In an aftion 
for detention of the debt, the jury may give intereft in da- 
mages. The plaintiff in error being bound to pay intereft, 
from the time of fignlng final judgment, is the reafon why, 
by the practice, it is not confidered in cofts upon affirmance 
{e). In the fuperior courts, the amount of the debt muft be 
lOl.to intitle the plaintiff to Bail, by 12 Geo. I. c. 29. The 
penalty of the Bond is ufually in double the fum (/) ; but 
they are only refponfible for the fum fworn to and cofts {g\. 
In a bond of indemnity, the Bail fliould be for the damages 
only [h). After a regular difcharge, the defendant cannot be 
arreftedfor the fame debt^ though on a new promife (/). In out- 
lawry, after convi6lion of a mifdemeanor, the defendant in 
cuftody, on cajiias ut lagatumy is not intitlcd to Bail without 
profecutors confent {^). If defendant become a peer, pending 
theaftion, the Bail are difcharged.(/).' Jamaica property is 
no qualification («;). When by the default of Bail plaintiff 
lofes the term, they are liable to the whole debt and cofts («). 
They have till the (luarto diejioji, fedente curia {o). Scire facias 
againft them,' the replication muft ftate a particular wTit that 
the plaintiff was alive at the return ; ^ muft conclude with an 
averment as containing new matter (//). The fcire facias in 
error need not lay four days in the flieriffs office ( y ). Notice 
to Bail, one hour before rifing of the court on return day is 
irregular; the flieriffs return does npt conclude them from 
fhewing when the fervice was(r). If plaintiff be apprized 
of the furrender previoufly, it is irregular [s). The allow- 
ance of a writ of error is a fujierfedeas, even after the return 

(4) Burr. 28za ( b ) Ib«2i07. (r) lb, 2502. {d) lb. 20J4. {e) 2 Term 
78. (/) Burr. 332. {g) Doug. 316. (b) Id. 432. (/) Id. 737. ( i ) Id. 
2545. (/)Doug. 45;« (m) Burr. 2526. («) Cowp. 71. (a) Burr. 1360, 
2*34- (/) * Term 576. (f) Burr. 1723. (r) 2 Term 758. {$) Burr. 409. 

of 
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of an execution {a) A defendant n^ay he held to fpeclal 
Bail, in an a6tion on a judgment for ten pounds, for damages 
and coils, though the original debt were unde,r tin Jiounds [b)^ 

BERWICK 

Is governed by its own laws ; the king's writ does not run 
there 5 was formerly part of Scotland (/], Is under the di*t 
reftion of a charter, granted by 2 Jac. I. c. 28 (i). ^ Yet 
mandamiiSy JirohibitiottSy habeas corhuSy certiorariy may iffue there 
[e). Northumberland is the neareft EjUglifh county foy 
trial {/). 

BILLS OF EXCHANGE ANP PROMISORY NOTES, 

When payable to perfons in exiftence, they muft at all 
events indorfe ; thofe payable on a contingency, cannot be. 
declared on as negotiable [g). An accepancei may be prO; 
mifed before the Bill iffues ; and whether abfolute or condi- 
tional, is a queftion of law. The conditions fhould always 
accompany the acceptance, becaufe verbal evidence cannot 
be received to explain an abfolute ono in writing (4). The 
events in contemplation fhould always be obferved (/). A 
fmall matter, importing the intention, will amount to an ac-s 
ceptance, and if the drawer afterwards fail, it cannot be 
withdrawn, if on its faith a confideratipn has been paid (>&}• 
If the fund be withdrawn, a conditional acceptance is dif- 
charged (/).' Neither a partial receipt, por any lapfe of time, 
independent of the ftatute of limitations, will difcharge it (>w). 
It \s Jirima fqcie admiflion of affets (»). An Attorney may 
plead his privilege in abatement, when fued otherwife than by 
Bill {0), Bank Notes are confidered as money (^). They will 
fupport a defcription of a money confideration under the an-. 
nuity aft ; and ' a tender, without any fpeclal objeftion at the 
time ( y ). Bankers drafts pafs as cafh, and payment thereof 
muft be demanded wifhin a reafoijable time, at the peril of 

( tf ) 3 Term 390. \h) 4 Term Rep. 570. [c) Burr. 850. (y), jd. 855, (/), 
Id. 855 (/) Id. 8$i. C?) 5Tetrm482, {b) Doug. 284. i Term 282. (/) 
Burr 1674. Cowp. 571. (>^) fiurn 1663. (/) Doug. 284. («). Burn 1663. 
(») I Term 183, {p) D^, 299. (/ ) Barf 45 7. {q) 3 Term 554. 

' the 
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the holder; reafonable time is a queilion of law, but it 
ihould be-prefented the fame day, if convenient (tf). When 
payable to " bearer" are negotiable, and transferrable by inno- 
cent holders after a lofs {^). Proceedings will not be ftayed 
in any, until payment of cofts in all the aftions {c). Sedquere. 
A good conJideratioH is prefi^med, until impeached by evi- 
dence [d). They mull be for payment, and not reftrained 
to credit on a particular fund [e). The drawer becomes im- 
mediately Kable on the refufal of acceptance, credit not be- 
ing given according to the undertaking (/). On a payment 
by the bail of drawer, the indorfor is difcharged [g). To 
charge an indorfor, a demand on the drawer is unneceffary ; 
but if the acceptor is not called on within a reafonable time, 
the drawer is difcharged (//), After noting for non-payment, 
the drawer may fhew payment as between him and the orip- 
nal payee (/), The acceptor, after being fued to execution 
by the holder, and difcharged under the lords aft, may not- 
withftanding be afterwards charged in efxecution at the fuit of 
the drawer paying the Bill j the former execution to which 
the drawer was no party, could not operate as a fatisfaftion to 
him (it). Bills payable at fight, or d^te, the days of pre- 
fentment, and days of date are excluded ; when the payment 
is limitted to a certain time, the time of payment will expire 
on the day afterwards ; Bills payable, without any time men- 
tioned, the computation is from the day on which they are 
prefented ; and any alteration of the date to accelerate 
payment, is adeftruftion of Bill {/). An accountable Note 
is evidence for money lent [m), Againft the acceptor, the 
hand writing of the firft indorfor muft be proved ; any de- 
claration of the defendant will difpenfe with fuch proof («). 
The indorfement proved is conclufive, as to the hand of drawer 
and acceptor, in an aftion againft the indorfor [o). And in 
an aftion againft the acceptor, his hand, demand, and refufal 
muft be proved ; the proof of no affets lies on the defendant j 

(«) Burr. 459. (*)Id. 1 5 16. Black. 485 (r) Id 749. (y) Burr. 1669, 
(/) Wilfon 21 J. (/) Burr. 2671. ( ^ ) Wilfon 46. {h) Burr. 669. ( / ) 3 
Term «©• {k) 4 Term 825. (/)• lb. 320. («) Burr. 373. (») i Term. 654, 
{9) Burr, 675^ • : 

in 
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in an a£iion againft the indorfor or drawer, the demand on, 
and refufal of payment by acceptor ; and notice mnft be ftated 
in the declaration, and of courfe all thefe muft be proved {a). 
The executor of payee may recover in his own name; here 
the transfer is by operation of law, but he thereby makes 
himfelf perfonably liable [b). If the payee be fictitious ^ the 
acceptor, and in his default the drawer will be liable for 
money had and received (^). The defence oi forgery cannot 
be fet up, by an acceptor giving credit to the Bill ; nor can 
he recover back the money on fuch ground {^). If any of 
the Jjame namCy but not the a£lual payee wilfully indorfe, it is 
forgery [e). As every indorfement is in effeft creating a new 
Note, an innocent indorfee may fue the indorfor on a gaming 
note given by an acceptor (/). If the third day of grace 
expire on a Sunday, the payment muft be on a Saturday {g) 
A bona fide, holder has nothing to do with the original tranf- 
aftion ; were he confidered in the nature of an affignee, he 
would be fubjeft to equity, which would deftroy all cur- 
rency [h). Againft the indorfor, no demand of; or enquiry 
after the original drawer is neceflary { / ). An indorfement in 
full, is when a Bill is payable to a particular perfon, and in 
blank, by the mere fignature {k). The indorfement on a 
blank Note will charge the indorfor to any amount (/). No 
reftriftion by the indorfement can be impofed, other than as 
between the inc^orfor and his imnfiediate indorfee, to proteSl 
the former againft fubfequent indorfements (w). And money 
paid through miftake on any fuch reftriftion, clearly ap- 
parent on the Bill, is recoverable back («). No aQion can 
be founded on a reindorfement , becaufe of the circuity of 
aftion {o). A Note, though nominally payable to the plain- 
tiff, may, in truth, be proved due to the defendant, and a 
name be omitted in the declaration if the legal operation of 
the inftrument require it ; but nothing fubverfive of the title 
fliould appear, the acceptor may fliew the indorfement not 

(a) Dong. 6$4. (i) Burr. 1225, i Term 487. (r) 3 Term 174. (</) 
Ban*. 1354. (/) 4 Term 28. (/*) Doug. 715. (^) 4 Term 151. (h) Doug. 
614. (1) Burr. 669. (i) Black. 485. ( /) Dong. 496. (») Burr. I2a6. («) 
Doug. 615. (•) 4 Term 470. 

real 



t 41 ] 

vteal (a). Intereft'may be calculated from the time of Hgnlng 
final judgment; on a /ofs of Bill or Note, a good confideration 
will be implied, but proof of fufpicious circumftances will 
call for pofttive proof from the plaintiff. The holder of a 
ftolen Bank Note, on a good confideration, is intitled to the 
property {b) A married woman cannot fue or be fued, without 
a particular cuftom, or living feparately purfuant to ar* 
tides ; or when he is under any civil difability, as banifliment^ 
abjuration of the realm, tranfportation, an alien enemy re- 
fident out of the kingdom ; but this will not extend to any 
elopement {c). Negligence in not demanding payment with- 
in a reafonable time ; and any indorfor promoting payment ^ 
through ignorance of that faft, will be difcharged from his 
promife [d). On refufal of acceptance, notice fliould be 
given to all the parties liable [e). Or of an acceptance va- 
rying from the tenor of Bill, where iJiere are no effefls in 
the hands of the acceptor, the reafon of the notice to the 
drawer fails ; but not to an indorfor (/). Notice is not 
waived by a fubfequent promife, in the cafe of effefts in the 
hands of the drawer ; as to itiland Bills, the form of the no- 
tice is immaterial ; but on foreign, the refufal of acceptance 
muft be noted; a letter fetit by the poft is fufiicient [g). No- 
thing is unknown to the law, as diftingulftied from the pro- 
teft of which it is merely a preliminary ftep [k). Honoring a 
draft on the faith of a ftranger, and on an undetaking for the 
acceptance, and before its arrival the principal fails, the un- 
dertaking cannot be withdrawn ; if given in part con- 
fideration, or none will bind, becaufe the principle of nudum 
Jia£lum does not hold in the law of merchants, but where the 
holder defires another to get the Bill difcounted and declining 
to indorfe it ; if a Bill is delivered for the fame purpofe to 
a third perfon, who finding his applications fruitlefs without 
an indorfement, made it on a ftrangers promife of an indem- 
nity, the indorfee takes the Bill on the credit of the nam^s 
on it ; a fubfequent promife of payment by him would be 

{a) 4 Term 28. {b) Bur. 452. (r). Black. 1079* {d) i Terra i6(p, 
712. {e) lb. idj, ( /) lb. 410, 713. [g] lb, i7<w {b) 4 Term 170. ' 

nudum 
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mdum paBuM. A Ipecial agent, under a limitted authority, 
cannot bind his principal beyond its fcope ; but this rule does 
not extend to a general agent, who for an excefs of au- 
thority, is anfwerable over to his principal ; and the latter is 
bound to proteft innocent perfons (^). A proteft is only ma- 
terial on foreign Bills, and fliould be within the regular hours 
of bufinefs, and by the next poft tranfmitted to the corre- 
ipondent, or the drawer will be difcharged (^). The provi- 
fion of 9 & 10 W. III. c. 17. which on fuch proteft, intitle 
the holder of inland Bills to cofts attending the diflionor, do 
not apply to thofe payable at fight, becaufe that ftatute ex* 
tends to Bills payable after date (r). On a judgment by de- 
fault, the officer of the court may fettle the principal and in-^ 
tereft, without a writ of inquiry ; but this will not extend to 
thofe for payment in foreign money, the value of which^^ muft 
b^ afcertained by the verdiQ: of a jury {d\ 

BILL OF SALE. 
Notwithftanding 26 Geo. III. c. 60, f. 17. relative to thi? 
Sale of Ships, requiring a certificate of the reglfter, a clqrical 
miftake will not vitiate it [e). 

BILL OF LADING 
Is transferrable and negotiable, by the cuftom of merchants, 
and although the configner may flop in tranJitUy he cannot iq 
the cafe of indorfement, for valuable cgnfideration (/), 

BOND. 

Notwithftanding any acknowledgment, the fubfcriblng wit^ 
Tiefs is not difpenfed with in evidence, but the abfence may be 
accounted for [g): Bottomree zxi^reJliondentia intereft infured, 
muft be ffiecified in the policy [h). If the condition be to ren- 
der fair accounts, and the money is not paid over, it is a 
breach of condition (/). The confideratlon of cohabitation 
with a man is illegal (*). To reimburfe compounder of dif- 

(«)Barr. 1663, 3 Tcnn 757. {b) 2 Term 714. .W4Tenni7o. W lb- 
27S- sTcrmSy. W 4Tcnn 161. </)5Tc«n683. (^)l>oug. aoj. (b) 
Burr. 1401. W Doug. 367. (^) Burr. 1568. . 

ferences> 



ferences, money paid for a perfon jointly concerned, is vpt 
void by? Geo. II. c. 8. f. 5. {a). To marry, fettle an eftate, 
and maintain a baftard. child, is good {F). The replication 
may (hew a particular fum embezzled, and how [c). That 
one fliall faithfully ferve, and account, does not make the 
obligor liable for moneyv received for the fervice of the ex- 
ecutor of obligee ; but a Bond, for his fidelity, is not dif- 
charged by the obligee taking a partner (J), An indemnity 
that a general agent fliall pay over all rents ; and the increafe 
and improvements upon new contracts, or renewals of leafcs, 
the obligor is anfwerable for all fines on renewals (e). A lapfe 
of twenty years, without demand, will ground a prefumption 
that the Bond is fatisfied; of it may be prcfumed within a 
lefs period, under circumftances {/). Bond, by an incum- 
bent, to refide on the living, or refign, and. not to commit 
wafteon the parfonage, is good {g ). Not to exercife a trade, 
within a given diftance, for a good confideration, is valid 3 but 
in reftraint of trade, it cannot be arbitrarily taken {i). Plea ^ 
that the intereft was to be paid on an event which had hap- 
pened, but not ftating a payment accordingly, was bad (/). 
For payment of money, after t^e obligor's' death, made in 
contemplation of his marrying, sind intended for the benefit 
of the woman, if flae fliould fnrvivb,-is not releafed by their, 
inarriage j and if pleaded, a replication jftating the particular 
purpofes of the Bond^ will be confiftent {k). 

BRIBERY, 

The offender dificovering another to conviftion, previous 
to his own convi£lion, is difcharged from the penalties df 
g Geo. 11. c. 4. (/). The original difcoveror need not be the 
profecutor, he may be a witnefs; the words ** before that 
time" relate to the time of the original difcovery ; the verdiQ: 
alone is infufficient; it muft be coittpleated by judgment, 
which will relate to the time of the firft difcovery ; the eX- 
pufe may be given in evidence under the general iffue of. nil 

{a) Burr. 2069. (i) Cowp 742. (c) Doug. 203. (J) i Term 291. (/) 
lb. 482. (/) lb. 270. (g) 4 Jcnn 78, (h) 5 Term 120, (/) lb. 250. (i) / 
lb. 381. (/) Burr. 2286, 

Met 
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debet {a). Damages are not recoverable for the detention d[ 
jthc debt recovered under ,the Bribery Aft, by the 17th fee- 
tion ( b). At eleftions to parliament, the aft does not make 
the difcoveror conclufively ; but the court will not fay he can- 
not be it ; the plaiiltifF is bound to proceed without wilful 
dejay, by f, 1 1 • In fuch cafes, even after a verdift, the court 
-will ftay proceedings, and not allow the plaintiff cofts ; the 
information is generally refufed within the two years li- 
mitted for the profecution ; and when granted, is confidered 
,as punifliment inflifted under the ftatute (r). Offering a 
privy-coujafellor money for an ofHce in the gift of the crown, 
is a mifdemeanor at the common law {d ). . Alfo voting, or 
forbearing, for Bribery, is an offence within the ftatute, al- 
though &e voter do not comply with the engagement, a^ 
penalty and difqualification are added {e). 

BYE LAW. 

They muft never be made in oppofition to the charter (/), 
Againft admiflion, without payment of a certain fum, and 
the accuftomed fees, would be bad {g)^ In reftriftion of 
trade will not be good, unlefs fupported by a particular cuf- 
tom ; it is a reftriftion to compel a freeman to take up his 
freedom in a particular company [h). But th^t no ftranger 
Ihall carry on the bufmefs of a taylor, unlefs a freemai^ 
founded on cuftom, is good ( / ). To eleft a convenient num- 
ber of proper perfdns, on a forfeiture, for refuling to accept 
or pay the admiflion fee, will be good (k). Yet to incur 
forfeiture merely, is not (/). To ground a power of amo- 
tion for a juft caufe, will be good {m). They muft have a 
reafonable conftruftion («). As to the qualification of a 
London apprentice, previoufly tried by governors, ,is good [o). 
To confine a butcher, to the butchers company, is good (fi ). 
No butcher admitted in Exeter, within the walls good, by 
way of regulation ( j). 

(ii) Burr. 2469. (*) IdL 2490. (c) 3 Term 5. (y)Barr. 2499. (0 I^* 

»J3^ (/) W. i«S7, 2207. {g ) Id. 2260. {b) Id. 16. (f) Id. 1952. {k) 

Id, 2g9. (/) I Terra 118. {m) Burr. 539. (/r) Id. 131, {0) Id. 892. [p) 
Id. 13^9. (f) Cowp. 270. 

CARTS 
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CARTS- 

Unlefs the owner live within five miles of Temple-bar, h^ 
need not enter his name and place of abode, with the com* 
miilioners of the hackney coaches [a). 

CASES DOUBTED OR DENIED. 

1 Term Report 710, as to part, Griffith v. Williams. 10 
Lorre'sCafe, 10 Rep. 5. a 64, 67, 68,70. Bifhop of Lon- 
don v. Fytche, 81. 2 Roll. Abr. S06, pi. 10,397. 2 Roll. 
Abr. 307, pi. 13. lb. Wheeler's Cafe. Godb. 218, 398. 
Cooper V. Chitty. 1 Burr. 36. (as to what U reported to have 
been fald by Lord Mansfield, of Comberbach having miftaken 
Lord Holt's opinion in Lechmere v. Thorogood 412.) Bufti v. 
Bates. 5 Burr. 2660, 570. Cowp. 128. Anonymoiis lb. 
Belitha v. Gibbs. 4 Burr, 2117, lb. Palmer v. Needham, 
S Burr. 1389. lb. Utterfon v. Vernon. 3 Term Rep, 5S9* 
Hoyl V. Lundon. 3 Keb. 839, 631, 646, 649, lb. Forbes v, 
Fanfliaw. Trin. 24 Geo. IIL c. B. 661. 1 Roll. Abr. 415. 
pi. 8. 762, 764. Fordade v. Cole. 1 Saund- 319, 763. 4 
Blackwell v. Nafh. 1 Str. 535 ; (*)• 

CARRIER. 

A bailee is compelled to reafonable care, only but a com- 
man carrier, becaufe of the profit, muft indemnify agsijnft 
lofs ; if money or jewels are concealed, . he is not fefponfible, 
but he is liable to inevitable accidents, the aft of God, or the 
king's enemies excepted ; yet he may make a fpecial 'ac- 
ceptance (f).. Confignor agreeing for the carriage, may 
maintain the a£Hon in the cafe of lofs {d). The owner of 9^ 
ihip is not liable, beyond the value of the (hip and freight, 
under 7 Geo. IL c. 15. f. 1. In the cafe of a robbery, in 
which one of the mariners is concerned, by giving intei« 
ligence, and afterwards fliaring the fpoil {e ). He is boimd to 
deliver according to diredtions, if in the ufual courfe of his 
trade (/).^ If the goods are loft by fire, in the warehoufe^ 

(a) 4 Term 572. {h) 4 Term {c) Burr. 2298, i Term 27, ^. 
W Burr. 2680, I Term 659. (/) lb. i«. (/) Black. 916. 

-► before 
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before there is an opportunity of forwarding, them to the deA 
* tination, the Carrier is not anfwerable (a). Receiving cartage 
from, and to a particulaj place, if the goods are in the in-» 
terim burnt by an accidental fire, he will be liable, though he 
allow the profits to another, with the knowledge of the con- 
fignee (^). He infures, in all cafes, two excepted (r). 
The Carrier is bound to a delivery, and the porter a6ls as his 
fervant(</). In the cafe of carriage by water, there are not 
the means of land carriage ; and therefore a delivery at the 
ixfual wharf will difcharge the Carrier {e), 

CAPIATUR 

Is not the final judgment, but to bring in the defendant (of 
feBtence {jy 

CJPUS UT LAGATUAf, 

Not within the 12 Geo. I. c. 29. if the caufe* of aSSon be 
^^preffed, the fheriff muft take bail (j'). 

CAPIAS AD SA TIS FACIE NX) UM. 

No aftion will lie on the judgment, after the debtor ha^ 
been difcharged from execution (i)* 

CALLIS*^ 

Readings very good Authority on the fubjeO: of fewdrft (/)* 

CASE, 

The diftin£iion between it, and trefpafs^ depetids on the im* 

"mediate a£i: of imprifonmetit, prdc^eding from the defendant^ 

.-or from another's information {k). Iti an a£ticn for a mali'' 

.clous profedution, the declaration miift pofitively ftate thd 

origined ptofecutioti at an end (/). The purchaffer of a hbrici 

'iOn a warrtoty for a certain age, beitig of lefs, on a refrifaj to 

take him back^ may fell him^ and afterwards maititain aii 

4i£tbn on the warranty; a conditioii that the horfe fliould 

' 0ii)4Tcrm58i.. (i) 5 Term 38^. (f) lb. 394. {J)lh 35(6. {e)Ih.3qid 

.|/)Burr. 8qi. (^) 14- H^S* (* ) Id. 3483* <0 a Term 365. (^) lb* 
aaj. (/) lb. W5. 
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be deemed found, ' unlefs returned within two dbys, is founded 
in good fenfe {a). 

CERTIORARI, 

On an application with a view to a procedendo^ proper 
grounds muft be laid [b). Will lie on a -private aft. (r). To 
remove an order of baftardy, the application muft be within 
fix months {d). On the 5 & 6 W- & M. c. 11. f. 3. No 
cofts allowed, unlefs the indiSment is brought by the party 
grieved, or by public officer [e). The king has a right to thii 
writ ; in other cafes the court exercife difcretion (/). It will 
not lie for the removal of a convittion, by the commiffioners 
of excife, for the duties on beer [g). It lies on the general 
highway a£l, 13 Geo. III. for a nuifance [h). Alfo on plead- 
ing a judgment recovered in the Common Pleas^ and reply- 
ing nul tiil record (/ ). To remove the record of a judgment 
from an inferior court (^). But for the removal of an indi£l«< 
ment for felony, the profecutor muft confent (/). To remove 
^ prefentment in the leet {m). It does not go to merits, but 
to confine the inferior jurifdiftion, to ouft-the jurifdi£tion of' 
thq court of King's-Bench, there muft be exprefs words, or 
neceffary implications, to remove orders of juftices («). Pr^ 
cedendo ordered, becaufe the writ iffued for the removal of aa 
indiftment after confeffion of the affault [o). To remove pro- 
ceedings from county palatine, is not of courfe (/f). To re- 
move an indiftment from the Welch quarter feffions (j). A 
fujierfedeas may iffue quia imjirovide emanavit, the return taken 
from the file, and the orders remanded- (r). On an appeal 
againft a poor rate difmiffed by the feffions, the court wiU 
not go into any objeSion appearing on the face of it (j). To 
remove an indiftment againft an excife-officer, on the motion 
of the attorney-general, without affidavit ( / ). On the removal 
of a conviftion, the party muft enter into a recognizance, witk 
two others, to profecute. the writ with effisft, by 5 Geo. IL 

{a) 2 Term 745. {h) Barf. 2522. (r) Id. 2244. ( ^) Wilfen 3J. (r) 
Burr. 431. (/) 2 Term 89. {g) Doug. 530. {b) Cowp. 78. (i) Burr. 1034. 
{k) Hen. Black. 532. (7) Cowp. 283. \m) Id. 458. («) Burr. 1042, {oy 
Id. 1034. {p) pong: 721, (£) Burr. 24J7. 3X61111658. (r) Burr. 48* 
(/)4Tcrxn 12. *(/)ld. i6n - " 

C^ 19. 



c. 19. f. 2. and Ae application muft be within fix months (a). 
Third perfons cannot objeflt to the mifdire£tion of the writ ; 
neither will the court quafli fuch writ, becaufe the damages 
in the record below againft an excife-officer^ were under 40s. 
the ground of the removal being the apprehenfion of a partial 
trial below {i). It is not determined, whether the court will 
•grant it for the removal of an order of baftardy, by which a 
foldier is detained (c). In the cafe of a conviftion by jiiftices, 
the writ is difcretionary ; and if it appear that they aft right, 
will be refufed {d). The fix days notice required \>y the fta- 
tute 13 Geo. II. c. 18- f. 5. before the application for it, muft 
precede the rule ni^ {e). An indiftment on 1 W. & M. e. 18. 
for difturbing a diflenting congregation, may be moved before 
verdift (/). The general words of 25 Geo. II. c. 36. f. 10. 
againft the removal of an indi£hnent, does not apply againft 
the crown {g). 

CERTIFICATE 

Of conyifting a felon may be affigned once, by 10 & 1 1 
W. III. c. 23. f . 2 & 3.' Is an exemption from parifh offices 
where felony committed; but will not extend to the con- 
ftable of a manor beyond the parochial bounds {A). Of the ap- 
pointment of a curate, with a falary, with an agreement for 
his continuance till preferment, this is no contra6l _ with the 
bilhop, and if he ordain the curate, it is a licence within the 
meaning of the canon (/). A judges certificate, of probable 
caufe for feizure as contraband, fliall proteft the officer pro- 
fecuting to condemnation, although both are acquitted ; and 
after a verdift in an aftion for fuch feizure, for the plaintiff on 
fuch certificate, judgment (hall be entered for nominal da- 
mages, befides the propehy feized, but without cofts. It may 
be granted after trial, or fentence, and by a court of appeal 
from the admiralty in the plantations {k). The Certificate of 
the cuftom of London, by the recorder is full evidence (/). 
Of a fecretary at war ; of a ferjeant's ftation received {m ). 

(a) 4 Term 281. (i) lb. 499. (r) $ Term is6« (J) lb. 251. (#} lb. 
«79- (/) lb. 542. {g) lb. 626. (-&) Borrt ii8i. (/) Cowp.443. {/k) 
Doug. I03« (/)Id«365. (m) Black. 29, 

CERTAINTY 
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CERTAINTY 

ts of cottittlon Intent to a certain intereft In general ; and» 
to a certain intent in particular, the laft Is reje^ed, as par* 
taking too much of fubtility, the fecond Is fufficient in de- 
fence, and the fijrft Is required in charge or accufation {a). To 
certain intedt3« \n general^ required in counts^ replications^ 
indi£lmentSy and returns; and to a common Intent, is fuffi- 
cient in pleas in bar ;• and to a certain intent in particular^ is 
neceflary in ^^^/f ( ^ )• 

CHURCHES. 

*!ttic incumbents of hew Churches are intkled to no pro- 
^tSy till the agreements and fettlefnents take efre6t, by 10 Ann 
c^ 11. (r). 

CHURCHWARt>EN^ 

iTh'e right of nomination is not triable in a court chriftian 
{J). Lis /pendens is not a good return to zmandamusy granted 
to fwcar in contending fets of Churchwardens, though ac- 
companied with fpecial circumftance {e). The fpiritual court 
may enforce the delivery of their accounts, but cannot decide 
on the propriety of their charges 5 to attempt this, would be 
an excefs of jurlfdi£iion, and ground of prohibition, even after 
fentence (/). 

CHARITABLE USEv 

. Chancy will aid a defective conveysmce to a legal Cha* 
ritable Ufe (^)- . 

CHARTER. 

Doubtful words may be explained by ufage {7^)» ITiere muft 
be an acceptance of a new created corporation, to give it ex- 
iftence (/)* 

CHARTER PARTY. 

Freights of thips under the Eaft India Company's Charter 
parties, are not anfwerable for the lofs or damage of the 
cargo, if it happen by the a£t of God ; the kgal meaning of 

(ii)Cdwp.4. (A) Dong. 68 1» (r) Btirr. 1 76. (//) BUck. 28. (/) Id. 
42^* (/) $ T<nn 3. (^) Black. 91. {h) CcWp. ijo. (0 Doug. s«7. 

£ ihip 
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fbip damage, means negligence, infufficiency, or bad ftowagc 
in the fliip, exclufive of what is occafioned by ftorm, or other 
fea hazard {ft). 

CHOSE IN LAW 

May be affigned in equity, and an adion allowed in the 
affignors name {b). It need not be by dced*(f), 

CHANCERY. 

A replication to a plea in bar, admits it good {^V In the 
cafe of an executory truft, this Court will decree a convey- 
ance, agreeable to intention, and againft the words of the 

will (^). 

CHALLENGES, 

None peremptorily allowed on a colateral iffue, as In the 
cafe of the denial of the identity of a perfon convifted oi 
high treafon (/). 

COSTS. 

The following are the moft material ftatutes referred to, ty 
the ftatiite of Gloucefter, 6 Edw. I. c. 1, reciting that for- 
merly, damages were not taxed beyond the iflues of the land; 
it is dire.fted that Cofts fhall follow the recovery of damages, 
S Hen. VII. c. 10. direfts on the affirmance, or non pros of a 
writ of error, Cofts fhall be allowed to the defendant, in thV 
dijcretton of the Court. 7 Hen. VIII. c. 4. the avowant, or per- 
fpn making cognizance in replevin, fhall, on recovering, have 
'them in like manner as the plaintiff would be intitled if Inl 
^[ prevailed. By 21 Hen. VIII. c. 19. Damages and Cofts are 
jgiven to tile avowant, or perfon making cognizance on a non- 
fuit. 23 Hpn. VIII. c. 15. gives them to the defendant in ail 
cafes, on recovering, where, if plaintiff fucceedqd, they 
would have been awarded to him, to be taxtd according 
to the difcretion of the court. 18 Eliz. c. 5. f. 3. dire£ls, 
that on verdift againft an informer for non-fuit, diicontinu|tnqb 
©r delay, he fhall pay Cofts. By 43 Eliz. c. 6. no more Cof^ 

{a) Doi^. 264. (fi) 1 Tcrqi 26^ ii^, \c) j^Tum 6gs^ (0 WjiToii J2. 
y) Id. 238. (/>BUck,6. ' . 

thaa 
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than damages ftiall be allowed, in .a perfonal aftion, under 
forty (hillings, if the judge certify. By 4 Ja.I. c. 3. where 
the defendant fucceeds, or on non-fuit, he (hall have Cofts in 
all cafes, in which the plaintiff is allowed them. By 22 & 2$ 
Car, II. c. 9. in all anions of trefpafs, affault and battery, ' 
and other perfonal aftions, wherein* the judge at the trial^ 
fliall not certify upon the back of the record,' that an affault 
and battery were fuflficiently proved, or that the' free^iold w^as. 
chiefly in queftion, and the damages do not amount to forty 
JhilUngs^ no more Cofts, than damages fliall be allowed. By 4 
& 5 W. &. M. c. 18. for preventing malicious informations^ 
it is direfted, that the clerk of the crown fliall riot, without 
exprefs order, receive or iffue procefs on any information for 
a mifdemeanor, without taking a recognizance in the penalty 
of twenty pounds, to profecute and abide the order of thq 
Court, (which may be taken before a Magiftrate, and filed 
in the crown-office) ; and if, after appearance and plea, the 
profccutor fliall delay the trial for the fpace of one ycar,^ or 
if the defend^t obtain the verdift, or there be a nolle jirofecitd 
procured by the informer, the defendant fliall have Cofts ; un- ;. 
lefs at the trial,' the judge certify a reafonable caufe of trial j 
and if the Cofts remain unpaid, three months after taxation, 
the defendant ftiall have the benefit of the faid recognizance. 
The 5 W. &M. c. 11. f, 2. to prevent delay at the quarter 
feflions, direfts, that if the defendant profecuting a writ of * 
certiorari y be convicted, the court of King's-Bcnch fliall give 
reafonable Cofts to the profecutor, being the party grieved ; 
juftice, mayor, bailiff, conftalple, headborough, tithingman, 
churchwarden, or ovcrfeer of the poor, or any other civil 
officer, profecuting for a thing done,' in the courfe of office^ arid 
on non-payment^ an attachment fliall be granted. The 8 & 9 
W.'III. c. 11. for preventing frivolous and vexatious fuit^ 
provides, that in the cafe of feyeral defendants in trefpafs, 
aflqAilt, fejfe imprifonment, or eje£bnent, and one is acquitted, 
he fliall have Cofts, unlefsthe judge certify a reafonable caufe 
for making him a defendant \ ^hat a defendant prevailing on a 
demurrer ftiall have Cofts alfo on non-profling a writ of .errors - 
iu: aflSur^iance of judgment , that the plaintiff obtaining judg- 

£ 2 ment. 
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rtcnt, fball have thcth ift anions of waftcj and ' in <^cbt^ ort 
the ftatute for not fetting out tithes, wherein the fingle vahie 
or damage found, doth not exceed twenty nobles ; and on 
fcirc facias, the defendant (hall have them on verdift, nonfuit, 
br difcontinuance ; on a groundlefs attachment of contempt, 
th.e defendant (hall have them {a). An attorney has a lieu on 
money levied under an execution, even againft notice {i). 
An kgtxif^ bill is not liable to taxation (r). Sed quare, it has 
been othcrwifc determined in the Court of King's-Bench {d). 
On convi^ions, juftices may in all cafes give Cofts, by 18 
Geo. HI. c. 19. (e). If m profccution for killing game, the 
defendant fucceeding, is intitled to them (/). They are 
allowed on a certiorari^ and the perfonal reprefentative, is 
without any demand, intitled to them, on a taxation, during 
the life of the profecutor [g). On a convifition tointitle the 
profecutor to Cofts, he muft be ar public officer, or the in* 
jured party within, 5 & 6 W. & M. {h). The certificate of 
the judge on an acquital, under the 8 & 9 W. Ihould be irt 
open court (/). The clerk in court's bill may be taxed with 
the attorney's {k). The plaintiff is intitled to Cofts on a 
judgment on demurrer (/). In trover, and a count for words 
joined, pleas, not guilty, and a juftification upon the firft, 
the plaintiff obtains the verdi£t^ whjich is for the defendant on 
the other ; he is not allowed Cofts in fuch cafe, but he is, 
where there are different iffues joined, on different pleas, as to 
thofe found for him ; if on demurrer one plea is found bad, 
the plaintiff is intitled to Cofts, to be dedu£led from thofe 
allowed to the . defendant on the verdift, although there bc" 
no caufe of a£iion j and therefore, before trial, the beft way 
is to argue the demurrer, which may piit an end to the caufe ; 
on two pleas, one at the trial is found for the plaintiff; on the 
other, judgment is for the defendant ; on demurrer, he fhall 
have the Cofts of the latter, purfuant to 4 Ann, c. 16 > but 
as to tiiofe 6f the trial, each fhall bear his own Cofts {m). Ta 

(« ) Burr. 133. (^ j Vxtu Black. 122. (0 Wilfen, 266. (/} T^tmg. 
1S9. (/) 5 Term 356/ (/) WUfon 177. (g) i Term 10 j. {h)WMotk 
'39> (0X<l>2i6* (i() Burr» 1313. (/) Doty. 653. («} Barr. 75$. 

intitle 
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intide the jdefendant to the London jurifiii£tion, on a debt or 
damages under forty fliillihgSj under 3 Ja. I. he mull ihew a 
rejtancy there (a). In Middlefex, under 23 Geo. II. the 
defendant, if fued, out of the latter jurifdiflion, for debts un- 
der that amount, is intitled to double Cofts; and this right ex^ 
tend$ to the pcrfonal reprefentative (^). But in the cafe of 
an executor, the inferior court has no juri(3iftion [c] ; In 
^ftions for criminal converfation, the plaintiff, if he fucceed, 
is intitled to Cofts, without regard to the amount of the da- 
mages ; they are not within the 22 & 23 Can IL relative to 
the judges certificate [d). For affaulting and tearing the cloaths 
worn at the time, the plaintiff is intitled to no more Cofts 
than damages, when they are under forty ftiillings {e). Dou- 
ble Cofts are payable to juftices, conftables, &c. under the 
judges certificate (/). An executor knowingly bringing a 
Wrong a^ion, Ihall pay the Cofts of a difcontinuance [g). 
Alfo for not going to trial, purfuant to his notice, and on 
a non-profs for want of declaration (//) j »id whei; he is liable 
in the original a£tion, fliall be in error (/). If he. declare as 
executor, unneceffarily, or ftate a right of the aftion to hinf- 
felf perfohally, he is (failing in the caufe,) liable to Cofts [k). 
But in declaration in trover, ftating a converfion previous to, 
and fubfequent to the death of teftator, and the evidence 
only applying to the former, he is not liable to Cofts ( /). An 
excife officer, not tendering amends, but paying money into 
court, on obtaining a verdiS, is only intitled to fingle Cofts 
(m). In ejeftments, before a fecond trial is allowed, the Cofts 
of a former fliall be paid to the defendant [n). The Cofts of 
a feigned iffue, follow the verdift [o). Taxed Cofts are in- 
clufive from the confent, and of the difpute about felling it, 
exclufive of every thing prior fji ), In formedon the defen- 
dant is intitled to them on difcontinuance, but not on formal 
objeftions (^). In an aftion againft the hundred, for a fire 

{a) Doug. 233. {b) Id. 234. (c) Id. 250. {d) Black. 8;^. (/) i 
Term 655, 3 Term 391, 5 Term 482. (/) I^aug. 294. {g) Burr. 1451. 
(•A) Id. 1586. (/)Hen. Black. 566. (i) 5 Term 234. (/) 4 Term 277. 
{m) Hen, Black. 144. («} Slaak« . xi58. (^) Wilfon ^24. ( / ) Burr. 603. 
is) Black. 75«. 

on 
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on the 9 Geo. I. c. 22. f. 7. the right is reciprocal [a). The 
defendant will be intitled to Cofts, on an information, know- 
ingly grdundlefs, and for unneceflary delay (3). Although 
the information is refufed, ftill under circumftahces, Cofts mav 
be allowed to the profecutor (r). A judgment of oufter, on 
any, will intitle him to the Cofts of all the iflues {d). Of a qua 
warranto information, he is not intitled to Cofts, under 9 Ann, 
c. 20. {e). A juftice of the peace, being the, public profecu^- 
tor, IS allowed them on the prefentment of a road, or for a 
difobcdience to his order, under the 5 &c 6 W. & M. {/), 
Alfo on a conviftiqn, after a removal, by certiorari (g). But 
on an acquittal, the court cannot award Cofts on the groun4 
of a vexatious profecution; under a particular ftatute, the 
application muft be to the judge at niji/irius, who can give re-% 
lief (^). When in pne aftion there is judgment by default, 
and a verdift for the defendant, Cofts are payable to the 
plaintiff on the former, and on the latter to 'the defendant (/), 
On a groundlefs application to compel a biftiop's licence by 
mandamusy or where there is a fpecific legal remedy, the 
biftiop ftiallhave Cofts (/t). A trial going off for default of 
jurors, will intitle the defendant to Cofts, becaufe the plain-? 
fiif may pray a tales (/). A new trial, on new grounds^^ 
fhewn by the defendant, will intitle the plaintiff to Cofts {m\ 
If the merits are with him, he fhall have Cofts before a fe-s 
cond trial is allowed («). If both verdiSts, are for the fame 
party, he fliall have Cofts, if different, the former are not 
allowed [o). On non-profs, non-fuit, or difcontinuancc, the 
defendant is intitled to them, or where a nolle JirofeqUi is granted 
iji). On the bribery aft, in malicious profecutions and in 
trefpafs, they are allowed to the defendant, previous to the 
fecond aftion [q). Up to the time of paying money into. 
court, they are due to the plaintiff; but in fuch cafe, if he 
proceed to trial, and a juror is withdrawn, or where the dc^ 

{a) Burr. 1724. ( ^ ) Id. 780, 1469. ( c ) Potig. 300. ( d\ I Term 4:73 
(/)5Term375. (/) z Term 47. (^) 5 Tetro 33. {h) Ih, zjz. (1) 
3 Term 654. {k) I Term 40s;, (/) Wilfpn 366, (»|) i Term 20. {n)^ 
Black. 744. (i?) Uea. Kack. 639. (/i ) 3 Term 511.' (y) z Tixm fii. . 
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fen^knt obtains a verdift, each pays his own {a). On ac- 
ceptance of fuch money, previous to the taxation, an ap- 
pointment muft be ferved {i). Where the payment of fuch 
money is on particular counts, Cofts are allowed accordingly 
(^). A prifoner (as th» party grieved) fuing the gaoler on the 
Habeas Corpus a£t, on refufing a copy of the* commitment, fhall 
have Cofts [d\ In a qui tarn a£tibn, on 21 Hen. VIIL c. 13. 
for non-refidence, if the plaintiff is non-fuited, the defendant 
is intitled to Cofts [e). An infornier being the party grieved, 
is intitled to Cofts (/). On a referrence, of *all matters in 
difference, Cofts of civil and criminal proceedings, are included 
under a feigned iffue [g). Of the ru]e of referrence, are be-, 
tween party and party, and abide, the legal event [h). The 
Cofts of an aftion do not include thofe of a referrence (/), 
On a remanet , where the caufe goes over without default, 
the Cofts abide the event (ir). In replevin the avowant, on 
ipecial av6wries, found for the plaintiff, fliall pay hiiti Cofts, 
becaufe an avowant is a defendant witjiin the 4 Ann, c. 16. 
(/). After removal by recor dan facias loquelamy the defendant . 
is intitled to Cofts on recovering, by 4 Ja. I. [m), A fett off, 
is allowed on the confolidation of aftions on policies of in* 
furance (;/). The Cofts of non-fuits, in crofs anions, may 
be fett off [o). In trefpafs for breaking, &c. if the danlages 
feire under. /or/y Jhllinipy no more Cofts are allowed, than the 
amount of the dartiages, without the judge's certificate (^4). 
'An afjiortavit, conftituting |)art of the fame aft, will make no 
difference [q). On a partial juftification, the plaintiff ob- 
taining a verdift, is intitled to all his Cofts (r). Until the 
'Cofts' of a non-fuit are paid, a fecOnd aftion for the fame 
icaufe fhall be ftayed, although the plaintiff be a prifoner, and 
'ixi^'m forma pauperis (j). Security f6r Cofts, under particular 
circumftances, may be required from a foreign foreigner, but 
iiot from one refident in England (/)• But a fecond aftion 

9 

• [h) t Term 7P, 3 11^. 657, 4 lb. 10. (4) lb. 10. (r) lb. 579* (^) Hen; 

Black. 10. {/) C0WP..366. (/) I Term 71. (^ ) Barr. 1022. (i&) 3 Term 

138. (\') Hen. .Black. 223. (i) Burr. 2694. (/) I^oqg. 683. («) i Term 

•372. (») Hbn. Black. ^1-7. (0) Id. 657. (^)Id. 1284. (y) Dodg. 749. (r) 

I Term 366. (i) 2 Term 511. ( / ) 1 Term 267. Hen, Black, 106, Burr. 1026. 
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fliall not be ftopped, until the payment or the Gofts af m 
former aftion, the party has his remedy {a). Some, of feveral 
defendants obtain a verdift, and others fufFer judgment by 
default, the damages and Cofts Ihall be fett off from thofe of 
the verdifl: (^). In trefpafs for hunting, under the 4 & 5 W, 
& M. unlefs the particular circumftanccs of diflblutenefs be 
proved, no more Cofts than damages are allowed ( c ). For 
breaking a free warren, although the damages are under forty 
fliillings, the plaintiff is intitled to his Cofts (d). Unlefs 
notice of trial is countermanded, within due time, the de- 
fendant is intitled to Cofts (^). They follow a verdift by 
co^fent {/). Againft an offender, for cutting down trees, 
under Geo. I. the Cofts are aifcertained by the conviftion; 
the contingent lofTes of witneffes cannot be confidered in 
Cofts (^)., Jn the following cafes, no Cofts are allowed^ on an 
award, for five (hillings damages in trefp^ft, relative to aright 
of way, this being not equivalent to a judgment (i). Purging 
a contempt (/). The defendant in an aftion for (hooting 
without a licence, obtaining a verdift, is not intitled to treble 
Cofts ( ^ )• Nor on a certiorari, without a recognizance, under 
5 W. $£ M, which was direfted in future (/), Unlefs the 
profecutor is a public officer, they are not payable to him on 
the removal of an indi^Sment («). In a quare imfiedit {n). fo 
a plea of tender, a* to part, plaintiff refident in Middlefe^^ 
and th? damages under forty Ihillings (0). On a judges cer; 
tificat?, that the damages ju^e imd?r forty fliillings, by 43 Eliz. 
Q4). A (eiziire for herriot cuftom (^), On the death of leffcnr 
in ej^ftment before trial, at Yr^iph the defendant refufed to 
cpnfefs th? Icc^fe, entry, apd ouft^r, the executor is not in» 
titled (r). On an acquittal, fo far a$ th?y^xcf;«4 ^^ amount 
of the recognizance (jr), Wher^ the pl^^intiflf fe wtitled to 
judgment pn defftUrrcr, on a d^fpftive pje^, on whkh the dc* 
fendant obtains a v^rdi£) (/), A juftice prpfe^uting a gaoler 

(^) Hen. Black. 10. (<> Id. s^ } Ter^ 65^ (e) Bla(|c. 900. (/) I<L 
1151. (#) Burr. 1 305. (/ ) Id. 603. {g) Doug. 4S2. {b\ 3 Term 1 3^ 
(/) Burr. 1330, (>)iT€rmaS«. (/) lb- i»3. (m) Wilfon 139. (») Hen^ 
Black. 530. ( ) Do\ig. 431. W Wilf^^ 3»Q. (j) li, «8. \r) Wilfimj. 

(.1) zTcrinigo. (/).|Tfflp266. 
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jpr an efcape. Is not a public oflicer {a). The party olftawng 
a fecond verdift, without any provifion for the cofts of the 
former trial {h). Afta: judgment, as in the cafe of a non- 
fuiti however irregular, the defendant having made his 
eleftion (r). Of a non-pros in a former qui tarn aftion, on the 
ground of the fecond, by another perfon {d). On the 9 
Geo. I. c. 22. f, 7. relative to an aftion againft the hundred, 
it being fubfequent to the ftatute of Gloucefter, giving them 
only, where damages were before recoverable {e). After a 
demurrer to a declaration In debt, for not fetting out tithes, 
wjtha count for fingle value, unlefs the fmgle value is found 
by a jury, an award is not equal to a yerdift (/). In replevin 
on affirmance of judgment In error, the plaintiff in error is 
not within the meaning of Hen. VII. c. 10. {g). Nor on the 
acquittal of one of the defendants, is he within the 8 & 9 W« 
for preventing frivolous and vexatious fuits \h). For the feizure 
of aveffel, without the judges certificate (/). The recogni- 
zance of the profccutor will be difcharged on the abandon- 
ment of a cafe, ordered for a reftatepent by the feffions, un- 
kfs he difpute the amended order [k). A prifoners right to 
a difcharge on the lords aft, extends to a contempt, or on quo 
'warranto i^l). Cofts are not allowed to a profecutor in de- 
fault, although he obtain affirmance of his judgment {m). If 
a verdift in an aftion for mefne profits do not include the Cofts 
of an ejeftment, previous to the commiffion of bankruptcy, 
the inquifition will not be fet afide, becaufe the Cofts may as 
a debt be proved xmder the commiffion [n). 

COMMON AND COMMONERS. 

The excellent jremedy by admeafurement, has been fuper- 
feded by aftion on the cafe (a). After admeafurement, a 
Commoner may diftrain the fupemumery cattle of another, 
and always of 'a' ftranger (/). An aflion for the furcharge 
need not ftate the dependants precife right (j^). The lord, 

( « ) s Term 47. (V) 3 Term 507, Hen Black. 639. (r) Black 1093. 
(/) Cowp. 322. (#) Id. 367. (/) Hen. Black 107 (j?) Doug. 683. {h) 
B(ivr* i286« (0 J)oag.' io|. {k) 4 Term 2ig. (/) lb. 809. {m) Barr. 172U 
to) 2 term 261, (q) WiUbn 282. (/ ) Id. ^187, (;) Bbck. 817, 673. 
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by his grant, gives every thing incident to the enjoyment, but 
Ke is not debarred from a£ls of ownerfljip, he may put conies 
thereon, for the Commoner has nothing to do with the foil 
{a). For the difturbance of the right of Common, and of 
catting rufties, may .be put in one count {i). The Com- 
moners cannot abate a nuifance occafioned by the lord, in 
putting on the Common, an exceflive number of conies ; the 
law muft determine the quantum {c). The Commoners have 
the right of eating the grafs (li). In a juftification under a 
light of Common, there are two^ eflentials ; that the cattle 
are the property of the defendant, and that they be levlht" 
and couchant [e]. The Commoner bad antiently, two forts of 
remedy, one againft the lord for a furcharge by affize, and a 
fellow Commoner a writ of admeafurement ; an aftion may 
be maintained againft either, on color of right ; no diftrefs is 
iallowed, though it may be againft the lord by cuftom; he 
cannot diftrain the cattle of a fellow Commoner, for a fur- 
charge, where the number allowed, depends on the quantity, 
of land, or a medium to determine the proportion, the party 
;will not be allowed to judge in his own cauie (/). The 
Commoner having a right for cattle, levant and couchant 
xannot diftrain for a furcharge {g). An occupier of a mef- 
fuage and lands, on the lord!s wafte, may fet up a cuftom to 
cut rulhes (i). Where there is a limitted number, a diftrefs 
may be for the furchargej but not, if an admeafurement is 
neceffary, where the ftint has relation to the Commoners land 
{/). That a Commoner has furcharge, is no anfwer to an 
aftion againft another for furcharging (*). Fof levant and 
couchant, as appurtenant to an houfe, without any curtilage, 
or land, cannot be claimed by prefcriptionj levancy, and 
couchancy, means the poffeffion of fuch land as will keep 
them during winter (/). Such right may be fubfervient to 
the lord's right, who may dig without leaving fufficient her- 
bage, if the right in the lord be immemorial {m). So for the 

(tf)Burr. 26j. (*) Wilfon 458. (r) • Burr. 268. (tl) Id. 267. (f ) Id. 
• 320- (/)Id.243o. (g) Wilfon iz6, (it) Black. 926. (0 H. 673. (»i)4 
Term; I. .(/) s Term 46. («r)klb. 4.1 !• . ; . ,, 
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like reafon, with the fconfent o( the homage he may grant 
for building s the cuftom proves a refervation of Jhe right {a). 

CONVICTION: 

Although no fummons, or examination of the defendant 
appear, regularity will be prefumed (i). The evidence fliould 
appear (r), and a proper degree of ftridtnefs obferved (d)^ 
though evidence fhould appear to have been given in the de-« 
fendant's prefence (e). The difference between a Conviftion, 
and juftices orders, is that in the latter every intendment is 
allowed (/). The Convi&ion may be in the preterperfecl 
tenfe 5 if the informer unneceffarily make a negative, it is 
treated as a furplufage {g). On the defendants giving evidence 
the fame day, the court will intend every thing done in his 
prefence {/i). Where the penalty is to be difpofed of, ac- 
cording to the difcretion of juftices, an adjudication, that it 
has been difpofed of according to law is bad (/) The juf-r 
tices ought to return all to the feffions, for the benefit of the 
crown touching the forfeitures; and in that -event, the return 
of a copy to a certiorari is good {k). On th^ game laws, muft 
particularly and negatively fpecify, that the party had not 
liny of the qualifications required, by 22 & 23 Car. 11. c.25. (/)♦ 
On 5 Ann, c. 14. for killing game, the evidence need not 
negative every fpecific qualification under firft ftatute (m). A 
(lonviftion, for infuring a lottery ticket in the lottery, although 
by a previous ftatute, muft fliew that it was the ftate lottery; 
and two diftinft offences charged in the fame information held 
bad («). Playing at bowls no offence ( 0). For cutting down 
jrees, and carrying away alh timber, muft afcertain the cofts 
fji). For ufing a gun, muft ftate that it was ufed for the dc^ 
uruftion of game {q). Conviftions by commiffioners of ex^ 
cife, are not removeable ; but others are always, by the 
Jfe^ing's-Bench, imlefs the jurifdiftion is excluded by exprefs 

(a) 5 Term 417. (i) Barr. 1163. (c) Id. 2063. (^ Id. 2181. (/) 
Cowp. 241, 469. I Term 125. (/) Poug. 112, 638. (g) 1 Term 320. 
(*) ^ Term 1 8. (i) lb, 96. (i) lb. 285. (/) Burr, 153, Doug. 331. («) 
I Term I4J. (n) lb 222, {0} Cowp. 35, (/) Id. 6o. (f) Doug. 658, z 
Term 18, 
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'VTPrds, . or neceflary Implication (a )♦ An appeal againft a' 
Convi£lion, on 24 Geo. III. c. 24. for not entering horfes, &c^ 
muft be to the next feffions (i). Commitment for a certain 
time, under the vagrant aft, 17 Geo. II. c. 5. is in execution, 
^d^therefore not bailable (f), A commitment under the va- 
grant aft will be bad, without ftating a conviftion on the 
charge (</). Outlawry is a conviftion within 14 Geo. IL c. 6. 
f. 1. againft (heep ftealing (e). A Conviftion under a ftatute, 
prefcribing the particular form, if it be fubftantially correft> 
will be good, although it go beyond the fprm (/). Two can- 
not be convifted, in feparate penalties, under 5 Ann, c. 14. 
f. 4. for ufing a grey-hound to deftroy game (^). On decid- 
ing the legality of the Conviftion, the court will not nptice 
any faft contained in the certiorari {A}. An allegation in an 
information, that the defendant fold a certain quantity of wheat, 
to wit, fifteen buftiels is fufficiently certain i this was for not 
jpurfuing the Wincheftcr meafure (/). 

COMMON RECOVERY. 

The remainder man may referve it for error {k). In favor 
of the right, owrtia prafumunter rito et folemniter a£la, unlels 
the contrary appear (/). Adopted for public utility, fup- 
ported by 1 1 Hen. VII. c. 20. 33 Hen. VIII. c, 3 1. 34 & 35 
Hen, VIII. c. 20. the laft is grounded on the right of the 
parties and declaratory ; a fecret feoffment, under a naked 
poffeffion, is not fufficient (m). A relation to the bargain 
and fale, to make a tenant to the precijiey confidered as one 
conveyance ab initio («). Judgment relates to the effoin day 
of the term, unlefs prevented by impoflibility, apparent on 
the record [o). On a writ of error, there muft be difcire facias 
againft the terretenants, who may plead a releafe ; they have 
no intereft in the title, and therefore cannot plead in abate* 
ment (/). T\iQ fcire facias fliould be againft the recoveror, 
and not the heir (y). A writ of fummons was returnable on 

{a) D#ttg. 530. (^)'i Term 414. (f) 2 Term 190. {d) 4. Term 220. 
(#) lb. 521. (/) lb. 767. {£) Id. 809. (b) 5 Term 33^. (i)Ib. js^- (^) 
Burr. 413. (/) Id. 1072. (m) Id 115. Cowp, 702. (»)Id.ii34: {0) 1<L 
^597' (/)Id. 361. (f) Id. 412. 
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fhe dajr of the d^kthof the tenant in tail, and the Reck)V<*rjr 
Was referved, becaufe judgment was given afiet the dekth (a\ 
May be fufFered by tenant in poffeffion, if not, he muft have 
the concurrence of the freeholder under the fame fettlement ; 
this principle adhered to by the laft ftatute {V). If donee be 
tenant in tail, of the gift of the crown, and the reverfion be- 
long to the crown, the recovery will be void by 34 and 35 
Hen. VIIL (r). The recompence in value is fiftion (J). It 
will pafs an advowfon in grofs, and an acre of land (^). Is 
amendable by the infertion of a new vill (/) ; but iK)t one 
county for another; if lands lie in feveral counties, there 
muft be a recovery in each [g). - Parcels may be enlarged {i) j 
but not the return of a writ of fummons, by which, a term 
may intervene the tefte and return, which by 24 Geo. IL 
c. 48, is dicefted to be the fourth return after the writ of 
entry ; and therefore, in the cafe of a diftant refidence, of the 
parties acknowledging the warrants of attorney, as vouchee 
to appear to the fummons, fo as to prevent the fuffering the 
Recovery within time, on application to the matter of the 
rolls, he will order the curfitor to make out the writ of entry 
of a preceding term, upon which the officers make out a 
fummons, returnable of the term, of the tenant^ appearance ; 
and afterwards the parties may impkrle from term to term, 
until the Recovery is arraigned ; and if the vouchee is then 
Rving, the Recovery is good {/). A general defcription of 
the premifes is fufficient (i). An exprefs eftate tail was de- 
•rifcd, which was to be void as to the heirs ; if devifee died 
without children, the eftate defcended to heir-male, who 
liifFered a Recovery, and died without iffue; the Recovery 
was good(/). When fuffered by tenant in tail, a mortgage 
by him for years, and all other incumbrances made by him- 
fclf are protefted (w?). A recovery found by fpecial vcrdift^ 
without a writpf feffion awarded, is bad, and a venire /ados 
de novo will be reefed (;r). Lands after a deed to declare the 

(#) Cowp. 1595. (?) Id. 1072. (r) Id. 1224. (i/) WilfoiJ73. (#) 
Id. 116. (/) Black. 747. ' (^) Id. 874. (-&) Id. 1065, (/) Id. 1201 « 14x4^ 
(4) Cowp 349. (/) Idi 379. («) Wilfon 2;fc (») Black. 495, 526, 532. 
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ufcs> but .without any recovery, pafs by will {a). The chriillaA 
' name of the vouchee may be amended by the deed, declaring 
the ufes and a fine (3). D.cath of vouchee before a return of 
fummons, is triable /^r/^/> {c). A purchafe by tenant in tail^ 
imder a fettlement, made ex parte materna,vfho declares the 
life of a Recovery to himfelf in fee, the eft ate defcei^ds to 
the paternal heirs ; but if he be in defcent ex parte maiernaf 
and declare the ufe of fuch Recovery to himfelf in fee, it 
will defcend to the heirs ex parte maternay whether the eftatc 
be freehold or copyhold [d). By the Recovery the eftate 
tail is determined, and in the fame manner as the Recoveror 
. took the eftate, whether by purchafe or defcent, fo it wil^ 
defeend (#). 

CONFESSION OF A CHARGE, 

£&tend[s.no farther, than the matter charged (/). 

CONSTRUCTION. 

Different ftatutes in pari materia^ are , to be taken, as one 
^(lem [g). Of deeds ihould be liberal, and according- to 
intent, not contrary to law [h). All mercantile contrafts li* 
berally (/). Subfequent words in a will or deed, may qualify 
Ae extent of prior general words [k). 

CONDITION. 

The performance of one precedent, muft be averred^ or that 
plaintiff was ready to perform it j this defe£t would be 
helped by a verdift, but not by a judgment by default (/). Of 
a bond not to many any, but plaintiflf within a limitted time 
he married another, and the bond was forfeited [m). Obligor, 
to leave his children a certain fum, payable at 21, with be-^ 
jiefit of furvivorfliip, he gave the el^eli an eftate, and the reft 
lefs than the particular fiim, this was no performance, becaufe 
the benefit of furvivorfliip was loft [n). Conftrued liberally 
in fiivor oi obligors ( e? ). Covenants which are ConditioQS, and 

(n) Black. 251, (J) Id. 1230. (f)Wilfon3f (^14. 2. 66, 5 Term 
104. (0 ft, 1 09. (/) BuxT^ 613. ( ^ ) Id. 447. {b) Id. 285. < / ) Doog. 
164. (i) Id. 509, (/} Burr. 900. (»)Wilf9as9f {n)U.i%o. (ir)Id. 6i. 
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dependant, in which performance af one, depends on Jthe pcjj- 
formarice of another ; till the prior is performed, the party 
will not be liable in covenant {d\: A performance prevented 
by defendant is doTpenfed with (^). Covenant ih a charter 
party, againft the claim for fhort tonnage, not* apparent on ar- 
rival, byfurvey of fhipwrights", 1$ not a' conditio A' precedent to 
the recovery^ for fliort tonnage j but' matter of defence, and 
therefore not averring performance, is no ground of arreft of 
judgment (r). Conditional limilation in a w^ill, is either a 
contingent remainder, or an executory devifc {d). Condi* 
tions precedent, in reftraint of marriage, are conftrued with 
rigor, and in favor of devifes attempted to be fo reftrained {e)^ 
Dcvife to an heir at law in t jil, with a provifo for taking the 
teftators name, is not a conditional limitation {/). DevUe on 
condition precedent, / that in cafe of marriage, without com- 
petent portion, or without confent of truftees, his iffue (hould 
not inherit, is performed, by having fucTi portion only, with- 
out co;ifept, efpecially, as one of the truftees was interefted (/), 
A l?ond, payable by iAftallments, is forfeited on the firft de- 
fault {A), No technical form is required to make a ftipula^ 
tion, a Condition precedent^ ^r fubfequent^ it depends on the 
s^ to be perfqrmed (/)• 

COPYHOLD. 

Copyholds, for years, go to the executor, upon whofe acf- 
miflipn a fine is diie (k). ,The eft^te remains with the fur- 
renderer, till ^dmiffibo, till when, no fine is due, the admiflion 
relates to the /urrender^ If* the lord grant by copy, it is not 
valid (/). The lord may'leize till the party enter an ap- 
pearance (w). They muft have been demifed time out ojT 
mind, by copy of court roll, and fo pleaded {»). ^ They arc 
liable to fpecial occupancy ( o ). Covenant by Copyholder^ 
to a ftranger, to aflign and furrender, afterwards prefented by 
the homage;' but before any furrender, fuch aflignee afligris 

(a) Dovig. 665. (t) I Term 645. (r) lb, 64^;. W ^oug. 727. (/) Burr, 
«05?- (/) Black 607. (g) Id. 630. (h\ Wilfon 80. (/) i Term ^5. (^ 
Burr. 206. (/)Id. 1544. («} 3 Term 167, (»} Wilfon 125. (0) Black* 
1150. . - 
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to another to- wtiom the Copyholder furrenders, the latter U 
bound only to pay one fine (a). For three lives to grantee, 
and his heirs, he cannot ' compel a renewal from the lord, as 
the lives fall in, he cannot cut timber fecusj if he has the 
power to nominate his fucceffors {i). The title relates from 
admiilion, and againft all, but the lord^ a demife may be 
laid between furrender and admiffion, and between the fur- 
renderer and furrenderee, admiffion is unneceffary to fuftain 
an ejeftment (r). Where there was a devife to charitable 
purpofes, and neither their tenant, nor his defcendants ad* 
mitted, the eftate of the tenant was merely equitable; but 
the truftees may maintain an ejeftment {d). Cuftom is the 
cffence, and when filent, the defcent muft be governed by 
the common law le). Without it, the lord cannot feize as a 
forfeiture /tro defeSlu tenemefitis (/). It may fubfift to bar the 
entail, by furrender, concurrently with one to bar by recovery 
{g). By a grant of a manor, excepting the waftes^ they 
are fevered, though the Copyhold^r^ have a right oi com* 
mon thereon, by immemorial cuftom [h). Equity will fup- 
ply the want of a furrender in favor of a child claiming under 
tt derrfc, ui cugh ^lo t in £ivor of ft grand-child (/). One fine 
cannot be aflfefled on admiffion to feveral tenements {k). A 
fine levied by Copyholder continuing in poffeffion, is void 
againft the lord ; in cafe of one feme covert co-heir dying, a 
feizure of the whole eftate, for not coming in on the ufual 
proclamations (without firft appointing an attorney or gua¥- 
dian, according to the 9 Geo. I. c. 29. to fave forfeitures for 
non-payment of fines) is bad (/). A cuftom for her furren- 
der, without the hulbands confent, is void {m). A grant of 
Copyhold by the lord to his wife, is immediately void {«). 
The lord may waive the forfeiture, for he alone can take the 
advantage, unlefs the eftate is deftroyed by the aft ( o). After 
a grant of the foil of waftes for the Copyholders in free focage, 
when the lands are inclofcd, they will be freehold {/). To 

(a) 2 Term 484. (3) lb. 746. ( r ) i Term 6oo. ( d) Hen. Black. 447. 
(#) I Term 474. (/( 3 Term 162. {g) t Black 944. {b) z Ttfxxi 41$. 
(1) Wilfoni6i. (i) Dong. 703. (0 3 Term 162. (^) WHon 1. {m)ti. 
*J4* (0 3 Term i6r2, (/)2Tcrm705, 
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fc^eft - the intention of garties, words in the disjunSu'C Y^ill 
be taken to mean the copulative {a). Q. Whether the loft's 
right of entry is not barred after 20 years, by the ftatute of 
limitations ? Proclamations for the party to come in, need not 
enumerate the particular eftatej and they may be proved by 
the entries on the court roll (^), A leafe by the Copyholder, 
without licence, will defeat the widow of her free bench ^ 
this differs from dower, it being confined to the particular 
eftate, of which the hufband died feized, whereas dower 
extends to all of which he was feized (r). Surrender out of 
courta, to the ufe of a ^marriage fettlement, limitting the re- 
verfion to the Surrenderee in fee, and the admiffion thereof, 
fubfequent to a furrender to the ufe of the will is no revoca- 
tion ; the reverfion remained, and no change of eftate took 
place on the admiffion which relates to, and is a completion of 
the ftjrrender {d)^ , A mandamus will be granted to admit a 
Copyholder inlitled to defcent, who without admittance has 
« title againft all but the lord (e). This is the proper mode 
of compelling the lord to admit, if he difpute about the ' 
iSne, which until admiffion, is not due (/)* A tenant in tail 
may bar an- eftate. by a furrender (^ ) ; but of an equitable 
eftate, he cannot by his devife alone, although the admiffion 
cf former truftees do not appear, yet if regular furrenders, 
and • admittances, for a.confiderable time fince do appear, no 
objeftion, on that account, fliall be allowed ; every thing ne- 
ceffary will be prefumed (k). After a furrender to the ufe of 
;a will, furrendering to new particular ufcs, with reverfion to 
the furrenderer in fee, he is in of the old ufe, and may de- 
vife the reverfion, without admiffion or freih furrender, to the 
»fe of the wUl(/). 

CORPORATION. 

None are compellable to become members [k). Procefs 

liiuft iffue againft them in their corporate capacity, unlefs 

they have neither lands nor goods, in which cafe for want 

« 

{a) J Tcrai 167. (i) lb. 162. (c) CoWp. 482^ {d) Burr. 1960, (0 z 
Term X98. (/) lb. 4841 Wilfon 161. {g) Burr. ^8o, {h) Hen. Black. 
447* (O ^ Bl^ck. 1046. {k) Borr. 2199. 
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of appearance, they are anfwerabic individually {a). For 
non repairs, it is fufficient to chlrge them on the cuftora, 
from time immemorial, without alledging ratione tenwra iti]. 
If there is no fpecific delegation in the charter, the members 
meet on the charter days, and a majority a6l (^). Procefsof 
contempt in chancery wrll not lie againft them perfonaliy, 
but by fequeftration (</). To prove the exiftence of an ag- 
gregate Corporation, confifting of diffef ent trades, entries of 
admiffion in thofe trades fufficient {e). Information will not 
iffue of courfe, to impeach a derivative title, where the per^ 
fon from whom derived died poffeffed, certainly not impeach- 
able by thofe afting and acquiefcing under it ; after the death 
of the mayor, his eligibility prefumed (/)• He cannot give up 
his title, while others whofe rights are dependant, will, at their 
own expence maintain it (^). A motion is incidental to the 
general body, unlefs confined by the chartier, or a bye law {h\ 
If in the return to a mandamus^ the party contends that it is 
fo confined, it fhould be alledged in the rejily to the return 
(/). On the ground of non-refidence, it is unneceftary to 
fummon the party to a refidence (i&). It cannot be fo exer- 
cifed as to defeat a re-elc£lion, and therefore the amoval of 
all is illegal and void(/). An apprentice ferving feven years 
to a freeman, refidcnt only occafionally, but his fervice per- 
formed at another place, is not intitlcd to an enrollment of 
his indentures uJider the cuftom (w). A reafonable bye law 
founded on cuftom, may reftrain the freedom of the Corpo- 
ration («). The right of a felecl body, under the charter to 
make bye laws, they will not reprefent the whole body {o). 
Actions in Corporation courts, for penalties of bye laws, 
ticithcr flierifF, nor jurymen, being freemfen of the Corpora- 
tion, can aft in fuch capacity [p ). Corporation, cr'^ated by 
letters patent, with power of making bye laws, cannpt make 
any to incur a forfeiture \ nor if, created by aft of parliament, 
unlefs an exprefs power be given (j). One baUiif aloxur 

ia) gow:p. 85. (*) Id. «6- (0 Id. 2 JO, 538. {d) Id. 377. <01>^og. 

359. (/) 1 Term 4. (i) Burr, 2279. {b) D^jue;, 144, 15,4. (i) |d. 154* 
(A)Id. 152. .(/) 2 Term 568. {m)lh.z. («) Burr. 1 3 2, {p) Id. 1837. 
(/) Id. 1856. (f ) Term 118, Wilfon 266. 
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cannot a£l:, where the charter direfts two, although fene Irks 
' been oufted (a) Corporate rights are not extinguifhed by 
removal of officers, or change of the corporate name ; there- 
. fore the new charter may maintain an aftion on a bond given 
ifi the name of the old Corporation {i). An eleflion by'4:he 
remaining member is good (r). An eleftion on the ufnal 
day will be good, although fome proteft agaiiift it; for It 
ought Tial^to be flopped when once begun {d) ; except it be 
colorable, and theji it is void {e). If the day be flipped, the 
rights of the Corporation are faved, and fecured by 1 1 Oeo. I. 
c. 4. (/). The ufual method of fummons, for eleftion, will 
not be difpenfed with [g). The eleftion of one candidate 
cannot be defeated, biit by the eleftion of another, in the 
cafe of a member of parliament ; otherwife, in Corporatioris, 
jone may be voted againft without voting for the other {A): if 
doubtful, the validity of the ele6iion will not be decided by 
the court, on a rule to fhew caufe for an information in the 
nature of zquo warranto (/). Jurat and town cldrk of Haft- 
ings are incompatible ; the acceptance of one vacates the 
other {k). Judgment of feizure quofque^ &c. againft a Cor- 
poration, in default of appearance, will amoimt to a diflb- 
lution, unlefs they appear before the end ©f the enfuing 
term (/)'. This will Ihew thecrovvn's eleSion to take ad- 
vantage of the forfeiture ; but any other record (hewing it, 
will be fu^icient (w). And therefore a new charter of in- 
corporation, to a new body of men, in the fame place, is 
good ; notwithftanding a charter of reftitution to the old, and 
the latter, will be abfolutely void ; but if by a power referved 
in the crown, by the charter of incorporation, the Corporation 
difabled to aft, accept a new charter, the former is only dor- 
mant, not diffolved («). No information for a mifapplication 
pf money by the members, the remedy is in equity {o)'. The 
companies right to a livery .muft be founded either on tihe 
charter or cuftotn, and muft be proved, not prefumed .(/f). 

(ir) Bttrr. 224J. (i) W. 1873. (0 H. J41. (^) Id. 10^0. (0 W. «oo8. 
(/) I Term 3. (jg) Burr. 2682. {h) Cowp. jW- (0 ^o"g- 3^»- W * 
Term 81. (/)Ib. 515. («») lb. 568. (») Black, s^i. (9 ) 2 lerm 199* 
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After 20 years unimpca?hedpoffeffion,no rule fcall be granted 
to (hew the right of pofTeflion {a). Under long acquief" 
cence and circumftancesy though within the time> the' rule 
may be refufed (b). Disfranchifement generally, muft pro- 
ceed from the aft of the whole body 5 if illegal, the order of 
reftitution will relate to the original right ; the right of elec- 
tion cannot be difputed on the ekftion of a third perfon ; in a 
fuo warranto againft particular members, the title of other 
Corporations de /a£io cannot be queftioned ( t ). Agceptance 
of charters, their validity and pleadings in quo warranto {J). 
The objeftion that the party has not taken the facramcnt, 
under 15 Geo. I. c. 6. operates as a proteftion to the poflef- 
fion, and a bar to the remedy {e). Q. If the onus lies on the 
eleded, to (hew a compliance with the Corporation and tefl 
aft, 33 & 34 Geo. 11. eleftions contrary to the Corporation 
aft are voidable (/) ? The proclamation of James the fecond, 
for reftoring Corporations to their antient charter, after ac- 
ceptance, operates as a revival to thofe who furrender (g). 
When the integral parts are. loft:, and the Corporation has of 
itfelf no power of revival, the crown may grant a new char- 
ter {A). They muft be rated in their Corporation capacity 
for taxes (/}; When feized of lands in fee fcM* their own 
proiit, they are in the nature of inhabitants and occupiers^ 
and liable to the poor laws, under 43 Eliz. {k). Where hy 
the terms of the charter, the concurrence of a majority is 
required in an eleftion, and the number is fixed, in the cafe 
of a reduftion to ]e& than a majority, no e)eftion can be had 
( /). A refidence being a qualification, if lH>na fide^ it is im« 
material how long {m).' 

CONSIDERATION. 

An illegal Confideration appearing on the fecc of proceed- 
ings, will not be helped, nnich lefs cured by a verdift («). 
What will be fuch to fupport a limitation for a remainder iiv a 
marriage fettlement {p), 

{a) Burr. r962, 2524. (*) Cowp. 59. (r) M. 507. (/) 1 Tciai 575, (#) 
Cowp. 539. (/) Wilfon 2ja. (^) f Term 189. {b) lb. \^ {$) Bup-. 
1^7. (4>Cowp. 79. (/}4 TcraiSia. 6»} 5 Tcm 466. («) Bonr. 916. 
W WiJfoiiLjs6. • 

COSTABLE^ 
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CONSTABLE 

Of the night guilty of a mifdemeanor, for the efcape of a 
ftreet-walker(tf). A foreigner is not eligible to fuch office 
(i). Refiant within a private leet in the hundred, is no ex- 
emption froni ferving the office [c). His own authority is 
confined to his particular diftri6t (//). An attorney is not com^ 
pellable to ferve the office {e). 

COPIES 

In the fame court, and caufe, are equal to the record ; in 
others they muft be proved ; drafts in chancery, may be read 
by each party of their own pleadings, although they muft 
take office Copies of adverfe pleadings (/). When read ia 
the other courts the Copies may be clofe (^). 

COVENANT. 

An exprefs Covenant will bind, where one implied, of 
created by law, will not in the cafe of difability {i). An ex- 
prefs collateral Covenant fhall bind a bankrupt ( / ). Breaches 
cannot be fett off, except in Covenants for payment of mo* ^ 
ncy (k), • Under the 8 & 9 W. the judgmwit is entered for 
•the full fum ; but only as a fecurity for the damages fuftained ; 
the plaintiff is not to affign breaches until after judgment 
given ; the time for a complaint is of an irregular execution ; 
^e obje£t of the flatute was to avoid fuits in equity (/). Ifiue 
cannot be joined on a general averment of performance ; the 
queftion muft be reduced to a certainty {m). The aft of 
leiTor by repeated infertion in different renewals of leafes for 
lives, a Covenant to renew under the fame rent and. Covenants^ 
held a Covenant for perpetual renewal (»). No fet form of 
words are neceffistry to coi^itute a Covenant ; it is fufficient if 
under. feai (tf). Will lie againft leffee, before aftual poffef- 
liion (Jk). Where it lies or not (f). On Covenant to ex-» 
ccute another leafe on requeft, for a further term; and for 

(«) Burr. 866. {i] Id» ^j^j. (c) Cowp. 13. (d) Hen. Black. i$« (/) 
Don^. 5J9. (/)Biixr* 1179. (^) Id. n;;, (h) Id- 1637. (i) Id. 2446. 
(i) Cowp. ^6, Doug. 66$. (/} Cowp. 3^8. («r) Id. 578. («)Id.8i9. (•) 
Poog. 26, 737. (/) U« 440, (f) Id« 66o« 
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a further confidcration, leflee caimot mamtam an aftion for 
a breach/ without claiming within the time limitted (a). A 
Covenant fdr a legal title, and for a quiet enjoyment, is re* 
ftrained to lawful interruptions, and againlf legal titles ( i ). 
The defendant, ^ leffee in poffeflion, fliall not controvert the 
title of his leflbr (c). Non inf regit convent ionemy is not an if- 
fuable plea to a breach ailigiled in ttie negative ; if one party 
covenants for one thing, and the adverfe party doing anothef, 
this is a mutual Covenant!, and no condition precedent, and 
one cannot be pleaded in bar to andthcr ( d )• The queftioti of 
rent will he referred to the mailer; for other breaches, the 
plaintiff will be at liberty to proceed (*). On a Covenant 
innding ^^ffigne, to build a houfe withia a limitted time, on an 
aflignment, after . the expiration thcfeofr the aiiignee will not 
be bound; the Covenant does not run with the land (/). The 
aflSgnee is anfwerable in Cx)venant, rinder an abfolute inde« 
feazable aflrgnmcnt of the whole intereft in the terms ; but 
0Ot a& mortgagee out of pofTeffion (g). If mortgagor, and 
mortgagee,, grant a leafe, in which the Covenant for rent 
end repairs, are only with the former, and* his affigti$, the 
mortgagee's affignee cannot maintain a(n aQion for the breacl^ 
becanfe they are collateral to his grantor's interefl, and t&ere^ 
fore do not run with it {h)i but the mortgagcwr himfelf may ; 
tkefe Covenants are in groft (V). If the affignee of atenSji 
purehafe in fee^ the forrher tevfcrfionary interefl is ihevged, 
and the Covenants incident thereto are extinguifhed {k). At 
the comnrion law. Covenants runhing wilhr the land, pais with 
it in a courfe of defcent ^ and by 32 Hen, VIII. c. S4, grantees 
of reveffions, have like advantages, fenr breach of Covenants, 
as their grantor's had at common law (/), The relations be- 
tween the leflbr atid leflfeo', are privity of contca£t, of ^(lattf, 
and of both {m): From the farmer of tyAes, thaib they fli^ 
not be let out again to the farmers in the parifli,. tnxA Mth tfe^ 
land, and is with a view to pernancy f^). Of a thifig iDf ^cSSs^^ 
and part, of the demife, as to. repairs, or tiuilding a new w^, 

(a) I Term 2^9. (*) 3 Term 5<^ ( c) ilacR. tigi. j AW>.-l JI2. ifli 
1 Wilfon 75. (/•) Burr, izj^z. {g) Poug. 444. {b) 3 Term jgj% (/) t^i- 

^78. (i) lb 393. (/)ib.4or. •ft?f)ii>..394. t^)waii>«ij. 

runs 
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fun& with the land> if not fo, and merely collateral, a.s tq 
build a houfe upon land of leffor, forming no part of the de- 
njife, the afSgnee is not bound ; the privity mull refpc£l the 
4emife {a). In a common indenture of apprenticqlhip, uut 
der 5 Kliz. c. 4. between father, fon, and the matter ; the 
father is anfwerable in Covenant, for what, is to be performed 
by the fon {i), Provifoe for re-enrry, in the cafe of a com-: 
miifion of bankruptcy, is good (c). In a charter party, that 
no claim flipuld be allowed for fhort tonnage, unlefe that ap^ 
pears on the arrival, is not a condition precedent, to the 
plaintiffs recovery for fliort tonnage, but mere matter of de- 
fence (rf). Covenant, in a charter party, to employ, of which 
the plaintiff was the captor, immediately on its condemnation, 
mu(t mean a fentence of legal condemnation, and fo averred 
by the plaintiff's fuing for freight [e). All that is neceffary tq 
ilicw the title, fliould be fet out in the declaration, if more, 
it will be expunged (/). A Covenant for reward, and the 
aft to be done, is difpenfed with by an equivalent, the.rewar4 
is neverthelefs recoverable, by averring the particulars of the 
non-complyance, literally in the declaration {g ). On a Co- 
venant for quiet enjoyment, the breach need not expreflly 
alledge, that an entry was made by one claiming title, if an 
aflertion of right appears (//). On a Covenant, to buil4 
within time, and averment that the fame was accordingly 
done, evidence of enlarged time, by parol agreement, wiU 
not fupport the declaration (/). On a deed to declare the 
joint ufc of the wife's eftate, the hufta^d covenants for quiet 
enjoyment, againft claims, under him, his executor, is liable 
on an eviftion of leffee by the remainder man, claiming under 
the joint execution {k). If Covenants are joint, and feveral, 
atod one <sf the leflees^ die, before the commencemehf of the 
term, bis dxacutop will be bound, although the term, and 
all the benefit furvived to the other leffee (/). In Covenant, 
for a: liquidated fikiA, no inquiry of damages is neceffary (w). 
•^y under a power to leafe,^' referviog the ufual Covenant, the 

(«)Wafott Z7. (hy Doog. 500. (c )l 'term 133. {/) 1 Tcrtn 6^9. 
(/) lb. 674. (/) Gpwp. 727, Doug. 64a. {g} Id. 259', 659. (h) 1 Tcrai 
^7 !• ( O 3 Term 590. (A) Doug. 43^ ( /) fiurr. 1 196. («} Doug. 302. 
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tenant, for life, grants^ one, with a provifoc, that in cafe of 
deftrutlion by fire, or tempeft, the leffor fliould rebuild, or 
the rent fhould ceafe, is void, if a jury find it unufual {a). A 
Covenant, againft the exercife of a particular trade, for a 
confideration, payable to the Covenantor weekly, and to his 
executors, during the joint lives of him and wife, the executor 
of the Covenantor vflU not be reftrained from exercifing fiich 
trade (^). It is no breach, to grant an under-leafe, «pon a 
Covenant, againft an aflignment, or parting with the pre^* 
mifes [t). In Covenant, running with the land, evidence 
that the defendant was in, as A^ir, will fupport a declaration 
againft him, as aflignee {d}. The bankruptcy of defendant^j 
is no bar to an aftion for rent, fubfequently accruing (e). 
Neither is afeizure andfale of theleafe under an execution (/), 
On an agreement, for a fale of an eltate, before a fpecified 
time, in confideration whereof, the other party agreed to pay 
a given fum, thefe are dependant Covenants, "and the former 
cannot recover without fhewing a conveyance, or ^ tendef 
of one (^) A Covenant by two, in thefe words, " and each 
of them did," ar^ feveral, as well as joint ( k ). The leffee 
of a coal-mine, covenanting to pay a certain fhare of all fuch 
money, as the coal fliall fell for at the pit's mouth, is not 
liable for a fale at any other place ( / ). If fraudulent, a court 
pf equity will relieve the party ; money paid for a fale -elfc'* 
where to the hffor, will not explain the intention {*). 

CONVERSION, 

Refufal, on demand, is only evidence of it ( /). 

COURT LEET. 

If an aftion of debt, on an affeerement, after a prefentp 
.ment, for expofing bread to fale fliort of weight, the prefent^^ 
ment need not be indented or fealed (m). Where the affize, 
which fixes both price an^ weight is not fet, the Leet has no 
jurifdiaion, th$ 3 Geq. HI, g, II. which grounds the prei» 

' («) I Term 705- (*) Black 856. (0 Wilfon 287. (1/) 4 Term 75. (i) 
lb. 94. (f) lb. 99. {g] lb. 761, {h)s Term 5*^.. { i ) lb. s«4- (^) Ik^ 
S67* (/)Burr. 1Z43, {») I4. i86p, 

fcntment. 
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fentment, neither fixes price or weight, operates as an zffizt 
where there is none {a). After long difufer, the Court \v^m 
intend a defeS in the title, from the original grantee (i). 

CONUZANCE 

Mud be claimed in the firft inftance, but none is bound to 
xnake it without legal notice of an infringement of the firan^ 
chife; and to bar it, laches (hould be feewn (c). Claiip was 
refufed to the univerfity, becaufe the party was not refident 
there [d) ; and becaufe neither party claimed in due form, or 
within due time {e). 

COLLEGE. 

The independent members are boarders, without corporate 
rights 5 and if a College do not exceed their jurifdiftion, the 
wking'srcourt have no connz^nce ; and they may expel (/}• 

CONTRAvCT, 

Although neither prohibited, nor adjudged illegal, is void, 
when againft morality or found policy (g). Prohibitions arc 
of two forts ; the one to proteft weak or , neceffitous perfons, 
in which the rule in pari deliSiu fiortior eft ctmditio defendetuis^ the 
other of a public policy, in which fuch rule is not obferved (^). 
As in the cafe of an infurance in the lottery; when the lottery* 
effice keeper had brought an action to recover money back 
by him paid ( i ). When the particular Contract is at an en<f , 
affumpfit may he maintained for money had and received ; bitt 
while it remains open, the remedy depends on the breach [k). 
An agent to government, as fuch is not liable to an aftion 
for the breach (/). An affignment to take a fpecific parcel 
of copper in payment; the delivery of it will bar the aftion, 
for the value of the goods, though the money was coun* 
terfeit {m). If illegal, it cannot be refcinded partially [n). 

(«) Burr. 1863. [h) Black 47. {c) Barr. 2824. {d) Wilfon 311. M Jh. 
406, (/)Cowp. 319, (|r)ld. 39. (h)U 2O0. (0W»79J- W I Tam 
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COVNTY COURT. 

- Tfce dmirt of Confcienc^, in London, has no jurifdi6iiori 
for ufe and- occupation of premifes (a) ; or any teftamentary 
debt (^). New trials cannot be granted in fuch Courts [c). A 
Court of error tnay award Kvemre de novo (//), If in Mid- 
dlefex, (he ttr^afX lie for lefs than 40s. the defendant may 
tvikjt advantage, by entering a fuggeftion of the fa£V, and en- 
titk himiblf to the pc^a> &n an aiHdaVit of refiancy [e). 

4 

COMMISSION DEL CREDERE, 

Is an abfolute engagement to the principal from the broker, 
dnfd makes him liable in the firft inftance ; he is, at all events, 
anfwerable, and the principal may fefort to the broker as a 
cdBsrterat fecmity (/). The broker may fett off, under the 
genejal iiTue, a lofs upon a policy happening before bank-^ 
Tilptcy, to ail aCkion by the aflig^ftees for the 'premiums ; but 
fuch lofs cannot be proved under a notice of fett off; the lofs 
upon a policy, undeivwritten by a bankrupt under-writer, 
under fuch Cbinmiffion happening before the bankruptcy, 
tho\^h riot adjufted till afterwards, the broker may deduft 
the a«ount of the lof&; if by miftake he pays to the affig* 
nets, he may recovcir againft them [g). 

^ COURT MARTIAL 
Is not kieident to the office of z conmiarider m chief of x 
ll^uadrou ; ^ a£tioil wilt not He fbf delaying ta bring an officer 
to {I Court Martial {k). 

CONSIGJ^MENT. 

Confignor may flop goods in tra^Uy cfn the infolvency of 
^onfignee 5 except in the cafe of aa affignmentj by the latter, 
for !^ vaJuable confideration ( / \. But after an arrival of the 
goods, and the bankruptcy of a confignee, thc.affignees put 
their mark on the goods, there is an end of fuch right of 
iteppage- {k\. It i6^grounded 6ii the-xade, Uh&t the vendor irtay 

'* (tf) Doug. 232. (3) Id. 233. (OH) 365, (i/)W.703, (#J WiIfon=68. 
.(/)iTcnnii2. (^)Ib.285. (^)i Term 548. (0^ Term 63. (it) lb. 464. 

. ^ . refurae 



i 75 '} 

Tcfume the poffeflien before<icliye»y, in «afe of bankruptcy {a) 
The poflcflion will be transferred by dehvering the key of the 
Vvarehoufe {!?). Bankruptcy alone, wiff not deffroy the con^ 
traft ; and as between buyer and feller, there may be a conr 
ftruftive delivery {c). The right of ftoppage is allowed, evea 
\vhere the confignce, has on the faith of the Confignmcnt, 
accepted bills, and paid part of the freight, ia the caf^ of 
infolvcncy, before bills are due {d). Between the confignejr 
and fa£lor, the latter having obtaine4 poiTellSon, has a Ilea 
for a general balance (/). Where the value has been once 
paid, the right of ftoppage ceafesy the real difference lies be* 
tween an aftual payment, and mere liability -y the payment of 
part of the freight will not give the fa£ior ^ Ucii> this can OJ^ 
be acquired by poffeflion (/)• 

CONSPIRACY. 

On the acquittal of one, in an aftion againft two, judgment 
muft be arrefted againft the other; this inconvenience Is 
.;^voided when the a£tion is in cafe (g). Is within the quarter 
feffion jurifdiftion (v4). Obtaining money by a Confpiracy, 
to chaFge a perfon with a falfe fa£l> is indifitable; ^opy 
of acquittal not neceflary to ground an action, for a malicious 
profecution, except in the cafe of felony (/ ) The fa£l of 
confpiring need not lie' pofithrely-pr oredi it may be coUefted 
/rom circumftances i^k). 

CONTEMPT. 

An attachment may iffue againft a bifhop, or peer ; btit for 
not returning a ^eri facias de bonis etd^afiicis^ the pr66e£& 
ihould be againft the chancellor's commiffary, or official (/)• 
The KingVBench cannot bail* on a commitment of the 
JJoufe <rf Coflfioaons (i«). A bailiff is bountt te mdl&e aft affi- 
4a¥itof th^ fervice of procefe wh<ii required (/<)• 

fa) jTcnn^Sr. (l^Vb.ifin, {fy fi>. 469. (^ A- tl9> 7^- Afk S* 
123. (/}Ib. 123. (;) Wilfon2io. (A) Black; 368. (1) Id. 385. (^) 
ld.*9»r (/>\Wlfi*83», («)Id.t99, (») Black. 43*. > ^ 
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COLLATERAL ISSUES. 

Tlic trial is injianter^ unlefs the defendant verify his plea on 
©ath ; and although the defendant give no evidence, the 
attorney-general may reply new matter [a). 

CONTINUANCES 

In error, the court will grant a certiorari^ and fend for th« 
Continuances {b). Omitted in the iffue book delivered, may 
Ibe fent at any time (r). 

COPARCENERS. 
T*he pofleffion of one in gavel kind, is not poffefljon of the 
other, who enters with an adverfe intent to oufter {d). One 
tenant in common may brisg his a6tion for double value, 

under 4 Geo. II. (^}* 

COIN. 

Forging an impreffion, without compleating the counter- 
feit is no crime (/). 

COMPOUND PENALTIES. 

^ The king's part to be firft paid ; and a reafonable fum may 
be paid towards cofts [g ). 

COMPOSITION. 

An agreement between debtor and creditors, is no anfwcr 
to an a£tion by one, the debt afcertained, and all bound to 
fqrbearanee may be pleaded {h). All confenting, and one 
'ot)tainiiig, previous to execution, a promife to pay the refidue 
of the debt is void (/). 

COPYRIGHT. 

The aflignee of a print, may maintain an action againft any 
perfon wht) pirates it, in which, the original plate in evidence, 
the date muft always appear on it ; but on an affignment, it 
is jMM: determined, whether the name of inventor, or aflignee 



J 



ft) Black. 4. {h) Wilfon 303. ( r ) 14. to^. ( d) Black, 675. ( ') 
W. 1077. (/) Black. 682. {g ) Id, 1154. {b) a Term 24. ( 1 ) lb. 763. 
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ftouW appear [a). Afting a piece on the ftage, of which- the 
. plaintiff had bought Copyright, is no evidence of publication, 
within 8 Ann, c^ 19. {i). 

CORN. 

Penalty for buying it, otherwife than by Winchefter me^- 
fure, is 40s. bcfides its value,, under 22 & 23 Can 11. c, 12* 
if). 

? COUNTY. 

The inhabitants are not liable, by way of aftion, for the 
non repair of a County Bridge, in confgquence of a private 
injury {d). The magiftrates have authority, at the County ex- 
pence, to litigate any queftion refpefting its intereft, as ia 
the cafe pf a fine impofed on it for negligence {e). 

CRIMINAL CONVERSATION. 

In this a£ti6n, an a6tual marriage muft be proved (/). 

CUSTOM 

« 

Muft be proved when neceffary to fupport a bye law {g) 
Antient Cuftom, when found by Verdift, means immemorial 
{A). Where good (/). Where void {k). The tenants ;lhaU 
have their way-going crop after the expiration of their leafes, 
is good (/}. That the inhabitants of a manor (hall grind all 
their com ufed by them, within the fame, at a certain tnill, 
is good {m) ; but that they (hall grind, all fpent^ or fold there, 
is void (n). If uncertain,, or unreafonable, void {o). That 
the poor may cut and carry away the; rotten boughs, is too 
vague and badj even ia^ter a verdift (yi). That every pound 
of but^ter, fold in a particular town, (hall weigh 18 ounces, 
is bad ( q ). The cuftom of a foreft muft be pleaded fpecially^ 
( r ). One may bt pleaded againft the other, where they are 
conftftent ( x }. To bury relations near as pof&ble to the an* 

(a) 5 Tcnn 41. (i) lb. 245. (f) lb. 353. {^)2 Term 667. (e) 4 
Terbi59i. (/) Doug* i66, {g) Burr. i?S4. (i&) Cowp« 17. (1) Doug. 
121, 193. (i) Id 194, 196. (/) Id J90, 197. (n) Jd. 208. (if) Id. 
«io. («) I Wilfoa i6j, (/) 2 Term 758. (f) 3 Term 171. (r) Wiifoa 
104. {'$)li.29. 

ceftort^ 
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ccftors, Ba3 (a). In cafe, for breach of Cuftom, for the in- 
1i«bttants to grind at the plaintiff's mill, it is not neceffary t# 
ftate that they ought from time whereof, &c. or that it was 
an antient mill {i). A coipora^on intitled to a cuftomary 
duty, on the importation of com, that particular faftors of 
the corporation Ihall receive to their own ufe, the duty arifing 
ficom their own confignments, good (c). To exclude foreign- 
ers in a corporation, is good {d). A decree, to eftablifh a 
Cuftom, binds all in like circumftances, it may be revived 
by fcire facias^ tn a direfil breach ; but if only evaded, there 
muft be a fupplemeHtal bill (e). For the lord of the manor, 
on death, or alienation, to take the fecond beft beaft, will be 
•^d^tidged ill, unlefs the neceffary exemptions are ftated(/). 
That lands, within a manor, Ihafl go to the eldeft fifter in fai- 
lure of children, will not ^extend to the niece (^)- The 
Cuftom is the effence ; and if (ilent, the common law muft 
govern (^). • Cuftoms in London, muft be certified by the 
recorder ( / ). To take a profit in alieno Jolo is bad \ fuch a 
^ght can oply be claimed by prefcriptioji (^). 

CUSTOMARY TENANTS. 

The freebald is in the lord {{). 

CUSTOMS AND EXCISE. 
* The onus pr^bandij wifli refpcfft to duties, lies on tlie 
claimant -; but -trefpafs for fei^ing4t, lies on fhe defendant (ni\. 
CondeftKiatiott by commiffioners, ifi not conclufive (;r). Trrf- 
pafs lies for an unfuccefsful learph 4mder the commiffioners 
wfflrraat {o). Condemnation by the exchec[uer, lb far alters 
fc^ property, as to prote^ the <3lS^c%t {ATka^y in order for a 
ieJtiy^l of the point {fi). Q. How far ft/bfequent niircondu6t 
wiH make-the officer a trefpaffer ab m^o { y \. If the office 
'belield^o bail in trover, to intitle bimfelf to* be difioharged 
on common .baij, he muft i^ew the XfM^ ground o£ Xei?i4re ^ 

; (tf) Wilfon 2S. («)Do«|. 2ok. WJd.ii'4. (/)Wafpn^«. <*) Doiif ; 
t\t. If) Cowp. 62. (^ ) t Term 466. {tj Ih. 474. (i) Doug. 163: {f) 
4 Term 718, ( /) Burr, ^i 2^. (») Black. ^13. (») fd^ 1 1 74. (0 W, git. 
(^) lb. 977. (£) lb. looi. *' ' 

and 
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and that he has ufed diligence ibr condemnation (#)• Where 
a peace officer is required as affiftant, au Qfficer by 4eputa* 
tiqn, attending the rotation office, i^ iwt fufficient [i). Tfe^ 
officer may give the/peciai matter in evidepcej Ufide^ ttj^^d^ 
hcral iffue, where they a£t under the ufual warrant ( c). TTie 
permit being for the removal* of the leffer, and the larger 
quantity is reinwed, all is forf^tfed; wh^thier t^moyrf be 
fraudulent, is a que^ion of I a w { jti )• 

DAMAGES 

Muft not exceed the fumjadd («). Are r^cmi^rzhh for dertoft* 

.'tion of the debt in error (/). A court of error xn^y givjc ia- 

tereft byway of D^niage^ on the amount of th« judgment (|;JL. 

Where the fum is liquidated, the jury cannot (give kfs.(4- 

■Of a joint trefpafs, the Damages cannot be fevtered^/). . if 

the Damages are given generally, defeiftiye . a^cpunts wiil/hie 

.error [k). CHi a judgment of default, the court: may. ia. all 

cafes aiTefs Damages ( /.)• . A new trial may be gr^nted^ when 

exceffive [m)y but for that caufe alone, in p^-fpnal torts, k 

will not [n). If the debt appegj under for^ ihiUings^ parq^ 

Codings wijl be. flayed, httfope trial ( o )^ 

DEBT 

' Will lie on a foreigh judgment, and wherever aflumpfit 
tviU; but the ex^^t fum kid, need not be recovered (/S). On 
the reddendum for* rent, ^ bankruptcy wiil be an anfwer bf 
pleading the certificate [q). Cofts taxed become a debt (r). 
It has been determined, that for an efcape, the jury muit 
give the whole debt in Damages, fed quere {s). 

DECEIT. 

* liitention is the ground of the aftion ; the defendant meed 
♦not be benefited,' nor collude with one who is (/). 

(«) Plack 1018. (^) lb. 1135 (f) lb. 1254* (i^) rd. 12R9. (/) Botr^ 

,'^6. (/) M. jhgS.' (^)I>oug. ^23. ' (h) ^urr «26. (1) id. 27$«. ' (^) 

•Doug 7~^, (/) Id. 363. </*)'! 7'crxn 277. (») Cowp, «30. (^ j^Terta 

"^j. (^)Doog. 4,704. <f) I Term 91. (^) lb. 103. {s) aTcnn U*. 

(r)3'rwnsi. 

•'; * DECREE- 



DECREE; 

A purcliafc, with a knowledge thereof, is void, as againft 
creditors {a): Only reciting part of the proceedings» is not 
uvidcrtcc, without the bill and anfwer (*)• 

DEEDS 

Are liberally conftrued,»and agreeable to the ititeiltlon of 
flie parties (c). Of feme coverts are void ; and of infants 
only voidable ; and the latter muil be fpecially pleaded [d)^ 
In criminal cafes, none are compellable to produce them 
againil themfelves {e). Where a purchafer is under a co- 
venant to produce them, and fubfequent to their delivery into 
his pofleflion, conveys part of his property, he is not anfwer-» 
able to the fubfequent purchafer in trover (/). They may be 
pleaded as loft, to difpenfe with the profert (g). If executed 
only by one, yet in the name of both partners by authority, 
though with only one feal, it is good {A). The words limit, 
and appoint, will pafs a reverfion in a Deed (i ). A convey- 
ance of real and perfonal property, to a truftee in truft, after 
paying the expences of it, to pay half the furplus to the 
grantor, and the refidue among certam creditors^ without in* 
tention of fraud) is good in law {k), 

DEMAND 

Is neceffary to ground re-entry for non-payment of rent, 
oinlefs the cafe of fix months arrears, and no fUfficient diftrefs, 
or waived by the tenant (/). 

DEMISE. 
A parol agreement to leafe lands, for four years only, ere^ 
ates a tenancy at will ; but if not determined before the dajr 
of Demife laid, the plaintiff cannot recover {m). General 
words, without reftri£tion, operate as a prefent Demife ; and 
the queftion will principally turn on intention {n). For 

(a) Doag. 88. H) Id. $58. (r) Bonr. 28$, Hen, filack. 2$^ ( d) Bwn^ 
1805. (#) Id. 2488. (/) 2 Term 708. (g) 3 Term 151. (A) 4 Term 31 $• 
(i) 5 Term tai, 3fo, ( A) lb. 420. {I) Doiig. 466. {m) 4 Tmn 68p. (•Jl 
5 Term 163. ' ^, 
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feeding a particular number of cattle, ta be provided by the 
leffor, with an agreement, that the leffee might turn in cer- 
tain cattle J the feparate feeding will fo pafs the land, as to 
give the leffee a right to diftrain other cattle, damage feafant i 
the occupier, no matter for what purpofe, having vefturam 
terray or herbagium terra, may maintain an a£tion for trefpafs 

DEMURRER, 

In an aftion for a debt und^r a bye law, for not taking up 
the livery of a company, the declaration muft fhew a right in 
fuch company to the livery [b). Demurrer to evidence, ad- 
mits the faft to be inferred [c). . May be withdrawn before, 
but not after a trial [d). On a Demurrer to evidence, no ob- 
jeftion can be taken to the pleadings, and the jury may af- 
fefs the damages conditionally ( ^ ). And after the execution 
of a writ of inquiry, the judgment may be arretted (f). In 
an inferior court, objeftions may be taken both to the 
jurifdi^ion, and proceedings 3 an impoflible date to an in- 
diftment is fatal (p-), 

DEPOSITIONS 

In bankruptcy, or copies, are evidence in proof of the a€l 

DETAINER 

By inn-keepers, farriers, and others, and who may detain 

DEVISE. 

No technical form is required, and the fubfeqticnt alter a^- ; 
tion of events, cannot be confidered [k). Laod ufually occu-, 
pied with the houfe, will pafs by the word *^ appurtenances'* 
(•/). Wherever the whole property is devifed, and a^ parti- 
cular iater^eft is given out of it in the mean time,, this operates 
^ an exception, and not a condition precedent {m). To the 
heir at -law in tail, with provifo for taking the name of tefta- . 

ia ) j Term 329, 333, 33^ (h) Burr. 237. (e) Doug. 127. {it) Burr. 
51a- («)Po«g. 213. (/)Jd. 214. {g) \ Ti^m 316. {b) Doig 214, 
(f) Burr. 1 sop. (*)14. 771. (/) Black. 1148. (««) Bw- «33• 
i ^ * G tor 
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tor, is not a conditional liipitatlon (a). In default of liTue 
of the body of Devifor, is merely conditional, and gopd, if 
he die without marrying {i). To a fecond fon (unborn) and 
^fter father'^ deceafe, or acceffion to tl^e paternal ^ftafe, to 
fecond fon, and his heirs male, the fecond fon (hall ts^ke an 
cftate in ^}1 male, by way of executory Devifcj d^tefinin-f 
able on fuch acceffion ; in the interim, lands will defcend to 
heir of teftator (r). In feme cafes, a condition may operate 
as a limitation, qr Devife over, or to the heir upon condition ; 
knd it would defcend to hlmfelf upon his own breach of ^ 
condition [d). To a fon, of which the father fuppofed hi^ 
wife enfient^ at twenty-one years ; if a daughter, one moiety 
was to the wife, and the other to two daughters at a particu- 
lar age ; and in cafe of the death of either, before the time 
limited, her fhare was to go to the furvivor ; if both died, 
the wife was to ts^ke the fee in the whole ; the wife was 
enjienty the daughters died under age and without iffue^ the 
wife . took all (<?). To the teftator's eldeft fon, who was of 
age, to his three youngeft fons, and their heirs, when of age ; 
if any happen to die utKier age, without iffue, their (hares 
were to furvive among ^ reft equally 5 two of the yoimgeft 
f^ns died under age, the eldeft and youngeft are equaUy in- 
titled (/). There is this diftinftion between an immediate 
Devife to children, or pravifion ii^ cjiairriage fettlements, and 
a- limitation, in remainder, or upon contingency ; the firft 
relates to thofe in eflfe at the time ; the fecond is intended 
. equally for all the children of tb^. carriage, and the laft will- 
only extend to thofe in effe, upon the vefting'of the Devife 
(y)- Of all the lands, to be enjoyed freely among nwiny, 
^Xidi eac^ alike, is a tenancy m common (/4), To the eldeft 
child, and the herrs of his body fef ever, with remainders to 
the otihers in fucceffion iii tail> chargeable for the benefit of 
young^]^ cl^ren, with a power that the executor flmH fhmd 
feized until tha difchaijgei with a liraitatiqn over in ,fee to 
futh child, allowing younger chiWrjen foiiie particular ad- 
vantage; this is only an eftate tail in the eldeft (/),.. Tq the 

( « ) BkA. 6<*7. ( 0*1*645. (f). Black 1159^ (^)Burrf94j. W^ 
Cowp. 40, (/> Id. ^57. ^) Idk 314. (it>14 35*^ . (^ M* «3^ 

heirs 
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fieirs of hufband arid wife, is to the heir of both ; and where 
there is no preceding eftate given to either father or mother, 
the child will take as a purchafer (^2). In trull, to receive 
rents during the lives of feveral, and the furvivor, to pay fuch 
furviror, ari<i the children of thofe who die, wuth a remain- 
der to their children in equal portions; the firft Devifees 
ere intitled to the annual rents and profits during their lives 
(^). In favor of intention and of creditors, the real eftate will 
be made liable to the payment of debts (r). An exprefs li- 
mitation of a chattJe, by words, which, if applied to a free- 
hold, would create an exprefs eftate tail; will veft the whole 
inte/eft, abfolutely in the firft taker, and a limitation over, is 
too remote to take effect {d). To one for life, remainder to 
Another for ninety -mne years, if he fliould fo long live, is not 
executory, but contingent by the furvivorfliip of the latter 5 
fend this for want of a preceding eftate of freehold, to fupport 
the remainder {e). To the debtors In the marflialfea prifon 
-{/). Of a freehold mefluage, notwithftanding a difinherit- 
ing legacy, is only an eftate for life ; and if given to feveral 
equally, they will hold as tenants in common {g). To one 
as tenant for life, remainder to the heirs male of his body in 
fee, with a rernainder over, on a death without iflue, is con 
tingent with double afpeft, and barred by a recovery (>i). An 
authority for the executor to fell land for the payment of 
debts, will rtot in general pafs the eftate to him (/). Of an- 
nuities in fee, payable by the executor, and fome to the heir, 
vefts the fee in the executor {k). Of a life annuity, payable 
by the executor, then generally of fpecific copyliold to another, 
and of all the perfonal eftate, charged with debts and le- 
gacies, and making fuch other, an executor, will give him a 
fee In the copyhold (/). If the teftator poflefs different fpe- 
cies of eftates by articles, either wholly, or in part execu-. 
tory, the part executed will pafs by willow). What will be 
a good executory Devife, to a child in ventre fa mere, and 

(a) i Tertn 6^t>^ 634, {h) Black. 1014. {c) Cowp. 660. {J) 1 Term 
$96, 3 Term 145 (e) lb. 763. (/) burr. 1038. {g) Ccwp 657. (i6) 
Black. 777. (/) Burr, ^1038. (<f) Black. 544. (/) Id. IQ41. (w) Cowp. 
94. 

G 2 never 
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never in exiftence (a). After the* remainder over for yearf, 
a limitation, in fee, is a good executory Devife (t). Remain- 
ders, contingent, fpringing, and executory, if defcendable, 
are devifeable (r). Of an eftate in a particular place to one, 
and the remainder of the effefts to another, the firft will pafs . 
a fee {d). The word efiate will carry a fee ; and there muft 
be a reftriftion to curtail its operation, and Ihew a different 
intention (e). In truft, till the party interefted, attain a par- 
ticular age, and then to veft in fee, the intereft, in the mean 
time, vefts (/). Of all the remainder of lands and goods. 
Sec, will pafs a fee in all the real eftate {g). Where the re- 
mainder is limited to the iffue of the Devifee, and who, if he 
has none, may difpofe thereof, will take a fee on the con- 
tingency of no iffue (//). After the limitation upon an eftate 
tail in fee, if the Devifee furvives the wife ; and if fhe furvives, 
then to her, and to four grand-daughters equally, may take a 
fee (/). A trifling pecuniary legacy to the heir, with other 
grand-children, payable on contingency, will not turn a De* 
vife in remainder, generally to a fee fimple {k). After the 
Devife of particular ejftates, and afterwards all the remainder 
of the property devifed, will pafs the fee fimple in the eftates, 
in every county, fubjeft to the charges (/). In truft, to pay 
the -profits to a married woman, difcharged of the hu{band's 
debts, fuch profits are fecured againft any future hufband [m]. 
In trufl, during the life of one married fifter, to pay the rents 
to the other two fitters, their heirs and affigns, ori the death 
of the huft)and to the three fifters, feverally, for life, with 
feveral remainders in t^il, remainder over, the condition of 
the married woman furviving her hufband, is not annexed to 
any of the limitations, fubfequent to the limitation of the 
life eftate, on the death of the thr^e fifters without iffue ; the 
»remaind?r man ip tail, ajpne may make a good tenant to the 
precipe, notwithftanding the hufband be living {n). To a cer- 
tain heir will be good, as cfefi^natio ^erfona, who niay take ia 

{a) Wilfpn lo;. (h) Id. 225. (<?) Black. 6o6, (J) i Ten»4ii, 
Cowp 808. (e) 2 Term 656. (/) 3 Term 41, Black. 519. {g) ^ Terqi 
•3^6- (/^) WiIfon6. (i) Black, 9j8. (i) Id IQ45. (/ ) Cpwp. 299, 363. 
(fflr) I Term 193. («) lb. 346, 

th? 
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thfe life-time ^ot the aiiceftof {a). The dying without iflTue, 
or words to that effeft, will riiake no difference (^). For 
life, remainder to truftees, &c. remainder to the children of 
hufband and wife, and their heirs for ever^ to be equally di- 
vided, in default of ifTue, remainder over ; at the death of 
the teftator, there were no children, the eftate limited to them 
is contingent, but will veft on a birth, and fubjeft to let in 
thofe afterwards born ; and the remainder over will be de- 
feated thereby. The words " in default of fuch iffue," mean 
for default of fuch children {c)» If by the introduftory words, 
the intention • is to pafs a// the eftate, the Devife of a houfe, 
will pafs the land {d). By a joint tenant, is not good),not- 
withftanding a fubfequent feverance ( ^ ). Of leafehold for 
lives, to one child,, after the death of another, the Devife to 
. fuch other is implied (/). But after an eftate tail, without 
any Devife over, a limitation cannot be applied. All claufes 
and conditions irl wills, inreftraintof marriages, are conftrued 
with rigour againft the reftriftion (^). A fee will pafs to a 
truftee, by neceffary implication [A). The word " legacy," 
will extend to land ; and a pecuniary legacy, cannot be li- 
mited to a dying, without iffue (/). A future Devife, after 
an indefinite failure of iffue, is too remote ; the limits allowed 
are the compafs of a life, or lives in being, and twenty-one 
years after [k). Words of limitation, are fometimes conftrued 
as words of purchafe ; antiently, the limitation to an anceftor 
for life, and after his death to his heirs general, or fpecial,. 
would, upon feudal principles in favour of the law, veft the 
eftate by defcent, but which are no longer material, fince the 
deftruftion of tenures (/). In the abfence of an exprefs le- 
gal limitation,- the intention muft govern {m). On the bequeft 
of a term for life, with remainders oyer, after dying without 
iffue, or leaving iffue, which die without leaving any pther, 
the ultimate limitation will take effeft, if the contingency on 
which it is founded, happen within the limited time ; and as 
it muft take place, within the fcope of a life in being, the 

• (a) Black. loio. {h) % Term 146, (c) lb. 484. (-/) Wilfon 141. {e) 
Bkck. 476. (/) Id. 692. (^y Burr. 2055. (^) W. 1686. (/) Id. 27a. 
(>f) Id/878. (/) Id, 1107, {m) I Term 596. 
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Idea of an indefinite failure of iffuc is excluded (a). Of re- 
mainder to the heirs of the body, with reftri£tion to fell for 
life, will pafs only a life eftate (^). To one for life, remainder 
to the fon and his heirs male -, remainder to the next heirs 
male in fucceflion ; remainder to females, the firft is a te- 
nancy for life, the fecond is a remainder to the fons m fuccef- 
fion, the third is a remainder to the daughters m tail ; and 
laftly, a remainder to the Devifee in fee (r). No fuppofed 
omillion can be fupplied from the original draft {d). Words 
of prepetuity, are eqi^ivalent to words of limitation (e). A 
poffibility, cannot be limitted on a poffibility (/). Of the next 
prefentation, and after the death of teftator, the living to re- 
vert to his heirs, is an abfolute Devife (g). Real effefts^ 
mean real property {A) ; Of the reveriiori to the heirs, and 
afterwards the refidue of the real smd perfonal eftate to ano- 
ther in fee> the reveriion will not pafs by the refiduary Der 
viree(/). When to the heir, fubjefit to a charge, he muft 
take Under the will {k). Of all the Ihaire of a particular te;- 
rement, and the eftate in a particular place, the whole eftate, 
oc reverfion, will pafs ( /). General Devife, will not carry a 
rererfion devifed to the heirs of the teftator, unjefs under 
fpecial circumftances (w»). Of remainder, to lifters and a 
ni^ce for lives, as tenants in common, remainder to fons fuc- 
ceffively in tail, remainder to the daughters in tail^ reverfioi> 
to the heirs ; the fifters and the niece have feveral eftates fof 
]ife, with feveral remainders, to fons and daughters, and no cro& 
remainders (»). Marriage alone, is no revocation of a De- 
vife, either of the perfonalty or the real ; but marriage, and s 
child, fubfequent to the Devife, will operate as fucb revoca-r 
tion ( <?). Of an entire farm, in a particular occupation,. an4 
of a certain -defcription, Ihallnot be difmembered by a fubfe-r 
quent Devife of aJ/ the lands of a like defcription> feparateljfr 
demifed {/). Of all the eftjite tp the niece, and her heirs, 
v/ill carry both the copyhold in fee, and a terifi of years^ 

{a} I Term 597, ( i) Black. 672. (c) Id. 888. ( J) Burr. i%4. (t) 
Cowp 306, 660. (/) Burr. 1634. (g) Black. 1240. (A) Cowp* 696, 
6: , (/) Id. 420 (i) H>. 422, (/) I Term los- C«i) Black, 736 (»> 
Vowp 777. ^#>&arr, 217U (/) Black, 975.. 
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agteeable to the intention, notwithftanding the biequeft df alt 
the Jierfonalty^ to another [a). A poffibility, coupled with an 
intereft, is devifable {^). Of all the lands, melSiiages, and he- 
veditaments, with a fpecific beqoeft of the perfonal eftate td 
another, the leafehold will notpafs under the' firft Devife (r): 
For life, atid no lotiger, may create an eftate tail, by neceflary 
knpHcation, to efFeft the general intention, which mufl: alwayi 
prevail, when agreeable to law {d). Devife to dne, and thd 
heirs of his body, lawfully begotten, and their heirs forever, Hvith 
i^emainder over,in default of iffue ; the firft Devife is an eftate 
tail {e). For life, remainder to the fons in tail male ; remain-^ 
der to the daughters as tenants in commoil, with remainder 
over J the daughters took only an eftate on contingency (/); 
To certain heirs male for their lives, may afterwards to ef^ 
fefituat^ thfe intention, be conjoined to an eftate given to their 
heirs male, and Conftrued an eftate tail {g). To one, ^and his 
fons in tail nftale, remainder over, the Devifee having no iffue, 
has an eftate in tail male {i). In truft, in aid of the perfonal 
eftate, and all the refidue of both real and perfonal, is given 
to the wife, whether the perfonal eftate be fufficient or not, 
the wife will be intitled to tke lands devifed fubjeft to the 
charge (/). In truft, for the ufe of the heirs male, of a par- 
trcukr perfon, and in default of fuch iffue, of the heirs maid 
t)f another ; - and in default of fuch iffue, to the ufe of the 
grand^rhildren of firft Devifee, fome of whom were alive at 
the date of the will ; another was born afterwards, but in the 
Jife-tiiiie of the teftator, fome were bom after his death, and 
all during the life of the firft Devifee, and thofe who furvived 
him, were equally intitled [k). To brothers and fifters, and 
heirs of their bodies, as tenants in common, they take crofs 
Mmsunders (/). Ceftuy que truft of term, purchafes the fee in 
his own name, and devifes the fame to his heir, he makes 
fense covert executrix, and refictoary legatee ; the feme dies^ 
theterMi, vs^iththefee, j[ball defcend t;p the heir, and not vefl: 
in her hafba^d as the perfonal ^prefentative (;?/). Credibi-* 

(«) Black ijbi. (i) Id. 50. {e) li. 26. (dy^rr. joi 2^% 272, 5154, 
1106, 1109, Cbwp; 235. (/)« Id. 410. (/) 3 Term 83. {g ) Black. 698; 
{h) Id. 1083. <f) Cowp^ 43. {k) iJi. 3C9, ( /) Id. 797. {ifi) WUfoh 329. 

lity 
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lity of witneffes; attfcfting the Devife of lands, prefuppcrfe* 
the evidence given, and is not fynonimous to competent [a)^ 
And if all fwear that the will was not executed, even with 
the worft charafters, their attefiatioh will anfwer the form of 
law (^). It is a rule that none, through their own fubfcrip- 
tion, (hall be intitled \.o a Devife, which at the time of fub- 
fcribing,^ the witneffes could not have proved by their own 
examination (r). And, therefore, a feveral Devife to any 
fuch witnefs, is void {d). But as fervants, parfons, the at- 
torney, and apothecary, are gencrelly attendant upon the 
dying man, they are, although creditors, competent {e). A 
farm given to the wife abfolutely, to bej difpofed by her, as 
the teftator, if living could, will pafs all without reftri£tioi> 
(/). To her for life,, provided flie remains a widow, and till 
a fecond marriage, flie has an abfolute eftate.{^). Ta 
two, for lives, and the life of the furvivor, and to the lawful 
iffue of the furvivor s but in the cafe of the death of either 
without iffue, to the furvivor in fee, they took a joint eftate 
for life, with feveral contingent remainders in fee (A). To one 
for life, remainder to truftees, to fupport contingent remain^ 
ders J and after the deceafe of Devifee, to the heirs of his body,, 
is a life eftate with a vefted remainder in tail, the word " heirs*'' 
of his body, being of limitation (/'). Of a real eftate toone^ 
after an executory Devife to the heirs male of the body of 
another, and limited on default of fuch iffue, is a good ex- 
ecutory Devife, vefting either in poffeflion on the death with- 
out iffue; or as a remainder on fuch death leaving iffue (^)^ 
A Devife after a failure of iffue, or heirs of a particular per- 
fun, without any previous limitation, is void in its creation (/). 
If after a preceding limitation to fuch iffue, or heirs, it is not 
void ; a Devife of perfonalty to a particular perfon, and the 
heirs of his body, will pafs all the inheritance (/»). A prior 
Devife may operate ^ a condition precedent (»)v To one 
and the heirs of his body in default of iffue to another, 
if the teftator furvive the firft Devifee, who leave iffue, 

{a) Bmr. 417, {h) Id. 418. (c) Id. 424. ( d) M. 428. {t) Id. 430. 
(/) Id. 1089. (^) I Term 389. (^) Dong. 725. (0 Id. 323. (i)Idw 
470. (/)Id.488. («^) Id. 884- («)Id. 74. 

the)*- 
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ibey take nothing; and the fecond limitation will imme- 
diately veft on the teftators death {a). A Devife found- 
ed on a fuppofed pregnancy, creating an intereft between 
her and the children, with benefit of furvivorfliip to her, 
flie fliall, though not pregnant, take the whole as a furvivor 

DISCONTINUANCE 

Cannot be worked by a fecret feoffment in tail, under a 
naked poffeffion ; a fine with proclamations, by the tenant in 
tail, will diveft the reverfion, and difcontinue the remainder 
in tail, fo as to force the remedy hyformedon (r). A fine levied, 
purfuant to deeds of leafe and releafe, in the fame term ; 
and after a marriage, in confideration whereof the fettlement 
was made, were all deemed one conveyance 3 the levying the 
fine compleatsthe deeds [d). 

DISFRANCHISEMENT. 

The return of amotion muft ftate precife fafts, manner, 
and caufe; and if irregular, there (hall be reftitution {e). A 
general, and infufllicient allegation, need not be traverfed {/). 

DILAPIDATIONS. 

An aftion may be maintained for them, by prebendal houfe, 
againft the predeceflTor (g). 

DISSEISIN 

Is a ufurpation of the feudal relation {A). A judgment ux. 
ejeSment will follow the title ; a fecret feoffment^ under a 
naked pofTefllon, by tenant in tail, with intent to make a 
tenant to the Jirecijie, cannot to the advantage of feoffor work 
a DifTeifin; and the true owner may chufe whether he will 
confider it a Diflfeifin ( /). 

DISTRESS. 

Cattle of the plough are liable to be diflrained for the poors 
rate 5 this being in the nature of an execution, feveral dif- 

(a) Doug. 325. (h) Id, 65. (c) Burr. 7*11. (^} Jd 713. (/) Id. 751. 
(/)Id.74i, (^ ) 2 Term. 630, ( -^ ) Burr. 107. (1) Cowp. 701. 

trefTes 
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trdFes are not to be allowed; but it is to the advantage of 
the tenant, to allow a fecond, on a miftake by too fmall a 
Diftrefs on the former {a). Cafes of exemption, are horfes 
at an inn, at a farrier's fhop, bringing goods to market, at a 
wharf, warehoufed for exportation^ in the hands of a fadlor, 
or carrier, wool in a neighbour's barn, cloth at a weaver's, of 
taylor's fliop ; not exempted, are goods left at an inn, car- 
riages in a common livery ftable {i). Goods fraudulently fold 
out of market, to avoid the toll> cannot be diftrained for fuch 
toll (r). Mortgagee may diftrain before a£kual poffeffion ; and 
in a notice for fale of the diftrefs, under the 2 W. & M. c. 5* 
it need not be ftated, when the rent became due ( ^ ) ; Mate* 
lials in the hands of aflignees, of a bankrupt, under ft con* 
viftion, fubfequent to the affignment, under the commiiSion of 
bankruptcy {e)* A diftrefs is not incident to the cafe of a fee 
farm rent, but by 4 Geo. 11. c. 28. f. 5. giving it for a rent feck, 
paid three years,, within twenty years prior to that feflion ; or, 
in future, to be referved upon leafe (/). After an agreement, 
operating as a furrender of the leafe, the right of a Diftrefs 
thereby created will ceafe {g). Implements of trade> not 
afhially in ufe at the time, are diftrainable, if there be no 
other Diftrefs ; things affixed to the freehold, are not liable 
[A). Nor things delivered in a courfe of trade, as cloth m a 
taylor's fhop ( / ). 

DISTRINGAS. 

Iflues returned, may be fold under the 10 Geo. III. c. 50- 
and, at all events, the cofts of the writ, are to be paid there- 
out (*). 

DIVISION 

Of a county,, is analagous to county and riding ; and this is 
the conftruftion of the word, under an aft, giving the moiety 
of a penalty to the treafurer of the Divlfion ; it cannot be 
applied to the different parts of a county, in which the magif- 
larates, afe afting under one general commiffion (/), 

(tf)»arr 588. - (*) Id. i;oo. (r) Cowp. 661. (d) Doug. 167. (i) M. 
395. (/).ld. 604. (g ) Id. 44U {h) 4 T«nn sis* (0 lb. 569. W 
Butt. 2726, {() 4Tena zz^, 459. 

DONATIVE. 
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DONATIVE. 

The party is in full poffeffion, immediately on nomination, 
and may maintain an aftion (or the rents and profits {a) ; but' 
tkot when twice augmented, unlefs with bifliop's licence {i ). 

EAST INDIA COMPANY. 

Their foldiers are fubjeft to military law, by 27 Geo. II. 
c. 29. They are inlifted for a ftipulated time ; their commif- 
fioned officers are general, and indefinite, and they cannot 
refign (e). Refolutions on^the conftruftion of their charter 
parties [d). Copies of their transfer books are evidence {e). 

ECCLESIASTICAL COURT. 

In an a£lion for a difturbance, their fentences are not coa- 
dufive evidence of a right to a pew (/). 

EJECTMENT 

Is a favoured remedy ; and in fuch proceeding the court h 
liberal in amendments {g). Antient demefne, fupported by 
affidavit, is pleadable by leave of the court {A). From a plain- 
tiff living in Ireland, fecurity for cofts is required ; and though 
the trial has been directed by the chancellor (/). But this 
right to fecurity, by fubfequent determinations, has been mo- 
dified {k). The new defendant, in a rule of reply, is in titled 
to judgment of non-pros ; but not t'O cofts, unlefs the leflbr 
is joined in the rule by confent (/)• Surrender of chambers; 
in an inn of court, with the affent of the fociety, in order to 
a faJe, will pafs the eftate to a purchafer, notwithftanding his 
death, without admiffion -^ and an ejeftment may be main- 
tained by the fociety, on a furrender to them or their treafurer 
(w). The furrenderee may recover on a demife between fur- 
render and admittance, before the latter ; the furrenderor is 
a mere truftee (»). The death of a defendant, after iffue 
joined, muft be fuggefted on the roll, and proceedings awarded 

{a) I Term 403^ (h) lb. 404. (r) Burr. 2420. (<0 Doug, a 59. {e). Id. 
574- (/) 3 Term 659. {g) Burr. 144, 1161. (^)Id. 1047. (Old. 1177. 
(*) Vide Coft$. (/) Black. 763, («) i Tcrni393. («) lb. 600. 
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to the furVivor ( a ) Irifh defcriptions are good after the ver-- 
di6l [b). For a meffuage or tenement, will be good after a 
verdift (r). On the abfconding of the tenant, the declaration 
may be affixed on the door ; and a rule will be ordered to 
fliew caufe for judgment {d). If perfonated, on ferving the 
declaration, judgment will neverthelefs be ordered, unlefs 
tenant fhew caufe ( e). On abfconding, and the delivery of the 
declaration to the fervant, a retrofpe£live rule will be granted 
(/). The tenant cannot defend^ by any eftate making part 
of the leflbrs titk (g). The judgment and execution, muft be 
according to the plaintiff's title ; and therefore can never work 
a diffeifin {h). When at the fuit of an heir, the day of the de- 
mife, on the death of the anceftor, is good (/ ). An execu- 
tion fued after the death of leflbr, relates to the tefte {k). Pof- 
feffion is delivered on the (hewing, and the peril of the plain- 
tiff (/). The produftion of the deed, in poffeffion of leffor, 
is indifpenfible ; and when the deed is in court, the notice to 
produce it, is immaterial [m). For part of the king's high- 
way, an Ejeftment may be maintained by the owner of the 
foil («). On a judgment, whether by default or not, the te- 
nant is concluded from the time of the demife ftatcd {o ). An 
infant cannot confent to an iffue ; in cafe of infancy, the court 
will not permit the pofTeflion to be changed, without notice 
from the tenant ; and without impofing particular terms, as 
that no unfatisfied term, or truft eftate (hall be fet up, the 
defendant fhall admit the plaintiff feized, and will direft the 
tenant to pay cofts, for not giving notice of the Ejeftment 
[f). The guardian of the leffor may undertake for cofts ( q). 
An infant reverfioner, leafing from year to year, qannot ejeft, 
without the ufual notice (r). The defendant may plead the 
jurifdiftion [s). The leffor can never defeat his own deed for 
peaceable enjoyment, and for further affurance (/). He can 
liever impeach his landlord's title («). The landlord may .be 

(a) Burr. 366. (J) Id. 624. (r) i Term ii« {d) Burr. 11 16. {g) Id. 
1 18 1. {/)Id. 1116. Of) Cowp. 46. (^) Burr, III. (i) Wilfon 274. (^> 
Burr. * 1971. (/) Id. 2673. (m) Id. 2448. («) Id. 143. (9) Id. 667* 
(^) Id. 1997. (^) Cowp. 128, (r) 2 Term 159. (/) Black. 197. (r| 
Cowp. 597, (») Black. 1259. 

ftdxpitted 
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admitted co-defendant (tf).. And in this cafe, the plahitiff 
muft prove his tenant in poffeffion (i). The tenant failing to 
give the mortgagor notice of an Ejeftment, is not within the 
11 Geo. II. c. 19. f. 12. fubjefting the tenant to a penalty for 
negligence {c). By a rule, dated in 1654, an attorney cannot 
be leflfee in Ejeftment, which was intended againft main* 
tenance {d). An a^ion for the mefne profits, may be in the 
name of the leflbr ; and antecedent to the demife, length of 
occupancy, and value, muft be proved {e). An agreement, 
before marriage of the wife's eftate, to be fettled, figned by 
both, but not fealed, fhe difpofes thereof to the hufband, he 
furvives, and devifes, his devifee cannot prevail againft her 
heir (/). New trials are not granted on every flip {g ). Ejefl:- 
ment will lie for prebendal ftall, after collation (i). The land- 
lord having once made an affidavit of the arrears of rent to 
ground his Ejeftment, purfuant to 4 Geo. II. c. 28, If the 
tenant bring Ejectment againft fuch landlord, he will not be 
bound to produce an affidavit of fuch arrears ; and if no dif- 
trcfs, in fupportof the former Eje&ment, all regularity ' will 
beprefumed (/). Tender of rent previoufly, is fufficient to 
Hop the proceedings {k). Twenty years adverfe poffeffion, 
will bar the right of entry, without pleading the ftatute ; and 
on a fpecial verdift, the right of entry fhould appear on the 
<lay of the demife (/). An unfatisfied term cannot be fet up 
by one tenant in common, againft another ; nor can a formal 
tnift term, be fet up againft the real owner {m). A fecond 
mortgagee, without notice of the prior mortgage ; with an 
affignment of the term to attend the inheritance, and all the 
deeds, may recover againft the firft mortgagee : with the firft 
and beft title, equity will not interfere; but a prior incum- 
brancer, may call for the legal eftate, and fatisfy himfelf of 
japy other incumbrances, .which were unknown to the fecondi 
mortgagee at the time of the loan («). The furrender of a 
fatisfied term may be prefumed ; but an unfatisfied term raifed^ 
for fecuring an annuity caiipot, and which may be fet up as 

(«) Barr. 1293. (h) Wilfon 220. [c) i Term 647. (</) Doug. 450, (/) 
^arr, 667, (/) 2 Term 684.. (g) Burn 1255. (if) Wilfon i^. (/) Burr* 
1519. H) Black. 7i^6. (/) Burr. 119, {m) i T^rsn 759. (it) Id, 755. 

a 



[ 94 ] 

a* bar to the heir, claiming ev6n fubjefl: to the charge ; on a 
'tenancy from year to year, during the pleafure of both parties, 
the perfonal reprefentatiyc of the tenant, may declare for feven 
years, the term not being conclufive (a). The trial of the 
title, is efFefted by the common confeffion of leafe, entry, 
«nd oufter ; this bars a non-fuit, and will be equivalent to an 
«ftual entry, except in the cafe of a fine ; to avoid the confe- 
iquences of which, an aftual entry muft be proved (i). A 
mortgagor can not fet up the title of a third perfon, to bar the 
Ieflbr{r). Truftees are not allowed to difpute the poffeflion 
with the cejlue que trujl [d). The truftee of a term, without 
notice of an agreement for a leafe, previous to the creation of 
the term, may recover againft a tenant holding under fuch 
agreement {e). An equitable, or legal eftate, in the define que 
irujl^ will not preclude a recovery, by the truftees, under a 
will (/). A leafe, under a power, made in prejudice of the 
Temainder man, found in the cuftody of the leffor on his death, 
among his deeds, will found the prefumption of the furrender 
{g). The clerk of the rules is to ent^r all rules ; and the 
Tule for judgment muft be taken away, within two days after 
the end of the term, in which the £je£tment (hall be moved 
{k). A devifee, out of pofleflion, may, by leave, defend as 
landlord, under 1 1 Geo. 11. c. 19. ( /). A parol agreement, to 
ieafe for four years only, creates ' a tenancy at will ; and if not 
determined, previous to the day of the demife laid, the plain* 
tiff cannot recover {k). After the expiration of the tenant'^ 
leafe, he may fhew the expiration of his landlord's title (/}. 

ELECTION 

Once made, to proceed civiMjr ; the pdrty fhall not be al- 
lowed to profecute by information («i). Money given to be 
laid out on land, or on government fecurity, is generally in the 
Eleftion of of the party, except in the cafe of a charity, be- 
caufe one of the alternatives is unkwfuL (n). If the noml- 

{a) 2 Term 684. (h) Butt. 1897. (c) i Term 759. (J) Bnrr. 1901, 
Boug. 6C5. {e)i Term 755, 759- {/)^ Hen. Bkek. 447. (e) Bwr. 
126. (h) 4 Term i, (1)4 Term izz^ {k) lb. 680. ( /) lb. 682., (m) 
Burr. 720. {fi) Cowp. 467. 

nation 
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Wtion of a parifh clerk is iti the reftor^-by^ confent of the 
veftry, a majority fhould declare the Eleftion \a). MuQl be 
made ^mu/ it fsmul ( b). 

ENEMIES OF THE KING. 

By the common law, the fubjeft is intitled to property 
iaken from the eoemy in time of war (r), 

ENTRY. 

An actual Entry is neceffary to avoid a fine [d). The con- 
ftruftion of the 4 Geo. II. is, that where there is no ftipula- 
tion for an entry without a demand, it is unneceffary, if there 
be fix months rent in arrear, and no fufficient diftrefs, other- 
wife the demand is effential (e). Once made to avoid a fine^ 
need not be repeated (/). It is not required to avoid a fine^- 
without proclamations (jf). 

EQUITY 

Confiders that which is, as done {h). In bona fide pur- 
chafes it follows, not leads the law (/). After the forfeiture* 
of a mortgage, the equity of redemption is noticed in a court 
of law, as in the cafe of an aftion againft the mortgagee for 
rent, before he is in aftual pofleffion {k). 

EQUITABLE ESTATE. 

The legal intereft defcending ex/iarte materna^ and the equit- 
able ^x parte paterna^ or vice verfay the former merges in the 
latter (/). 

ERROR, 

' The court will fupport a judgment on the merits [m], 
l^osts^ contrary to the records, > Jiot affignable {«). In favor 
Qf a ju^ment, every prefumption will, be made not contrary 
to. the record (o)* V the defendant has bound himfelf not to 
j^ang apy writ, he cannot avail himfelf otf manifeft Error [Ji ). 

{a) Biii^ 1^7^ W Wilfea 1 2* (*) W. n j. ( / ) Dpug. 466. (f) Id, 
468. (/) Wilftn 90. (g) IxL 4^ (A) Cowp. 467- (i ) Doug. iz. {k) 
14.443. {/) W. 741. (*) Burr. 1791. («) WUfcn J5.. (a) Id. 25 5- 

(>) Hen. BUck. ai. ,^ 

The 
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The allowance Is fuperfedeas ; the objeft of the notice is to 
ftay proceedings on the judgment, or brinf^ the party into 
contempt (a). If the Error affigned, is on a miftake in form, 
an amendment below is allowable, during the pendancy of 
the writ of Error {i). Trefh bail muft be given on an amended 
writ of Error^ in the King's-Bench j but for want of fuch 
bail, an execution muft not iffue of courfe {c). Bail muft bcf 
given on a writ of Error, in the King's-Bench, on a judgment 
in debt on a fingle boqd ; or upon an obligation for payment 
of rent ; or on any contract, fued in the courts of Weftmin- 
fter, by 3 Ja, I. c. 8. A bond given, as a collateral fecurity, 
for payment of a compofition, is within the ftatute (d). On 
a judgment in debt, founded on a prior judgment, bail is not 
required ; this is a cafus omijfus^ on an undertaking to pay the 
debt and cofti on affirmance, proceedings will be ftaycd until 
the final affirmance in parliament [e). The bail muft be put 
in within four days after final judgment, without regard to the 
time of 'fer\'ice, or allowance of the procefs, which has rela- 
tion to the figning of final judgment (/). In the cafe of 
bankruptcy, the bail cannot furrender their principals; nor 
are they in titled to any relief '(^). On a writ of Error, upon 
a judgment grounded on^ fcire facias^ which is a perfonal 
action, bail is required [h). The court will not ftay the ex- 
ecution, on the ground of a writ of Error, brought on a 
judgment of non-fuit (/)• The defendant in Error cannot 
tranfcribe [k). Judgment, in recovery, on the death of 
vouchee, before the return of the writ of fummons, is er- 
roneous (/). On recovering judgment, on the bribery aft, 
no damages are given {m). A remittitur of the damages be- 
yond the fum laid, will be direOred, on paying the cofts of 
the writ of Error [n). One executor fueing out a writ of 
Error, on an ejfctlment againft three, is bad {o). In ejefl- 
ment, the court compelled the plaintiff in Error, to enter into 
a rule, not to commit wafte pending the writ (/fir). .And in 

(a)"Burr. 340 (i) Doug. 109. (r) Bkcki 1067. (/) Burr. 746. {e)td. 
'549' {/) » Tcri^ iSp. ig) lb. 624. i(l) Black. 1217. {r ) He;n, Black. 
432. {i) Wiiron39. (/) Id. 42. {m) Btirrr2429, x490« (») Hen. Black. 
643. (£^) Wilfon 88. (/) Burr, 1823. 

ejeftment. 
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^jeflment, the bail juftify in double the rent {a). When brought 
by the plaintiff, on a judgment, from an inferior court, on the re- 
.verfal, the fuperior court will proceed to judgment; but if the 
Writ be at the inftance of the defendant, the fuperior court pro- 
ceeds ho further than the reverfal {i). On fuch procefs, thfe 
fuperior court will only examine into the jurifdiftion of the in- 
ferior CQurt ; and if they appear judges de faffOy their authority 
will not be queftioned {c). On a writ of Error from the King's- 
Bench, in Ireland, the tranfcript of the record is fufficient, 
which on the affirmance is fent back ; the like praftice pre- 
vails on a writ of Error in parliament ; but on a judgment in 
the Common Pleas, the King's-Bench awards the execu- 
tion (^/). There muft be a rule for the •aflignment of Error 
to ground a non-pros {e), Verdifts are taken fevourably ; and 
if poffible, the court will colle£k the intention, and mould 
them into form (/). The party profecuting a writ, for the 
reverfal of his own judgment, will be compelled, by. rule, to 
affign Errors within a reafonable time ; and here the common 
method of fcire facias quare executionem notiy or ad audiendum 
errcres would be improper {g). It does not lie from the court 
in the city of London, to the King's-Bench, though it does 
from every other corporation court (^). Scire facias quare ex- 
ecutiofiem non, fu^d by the furviving executor, on a judg- 
ment, at the fuit of both, without (hewing the death of the 
co-executor, is regular (/). 

ESTATE. 

« 

In a conveyance to ufes, remainder to the heirs male of the 
body of the grantor, who afterwards being tenant in fee Am- 
ple, ddvifed fame with a remainder to the heirs male of his 
own body; his grandfon was in by defcent {k). Exprefs 
words of limitation, are necefTary to pafs the inheritance (/)• 
'JThe word itfelf will pafs itji unlefs againft intention (m). A 
charge by will does not make the heir a purchafer {n). 

{a) Bum 2502. (*) Id. 2490. (<) te Term 87- (<0 Cowp. 843. (/) 
Burr, 1772. (/}Id. 698. U) W* i773- (^)Id.777- (01«i. i79»* W 

Sitfr. 2628. ( /) Doiig. 734, (m) 2 Term 656. («) Blyk. ti. 

» 
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ESTOPPEL. 

The heir of a furrendcrer of a copyhold ; fuch furrenderef 
being the heir apparent only, and furrendering in the life- 
time of the arjceftor, is not flopped from his claim stgainft the 
Surrenderee, although the furrenderer furvived his anceftor (a). 
A perfon bound by covenant, founded on a fuppofed right 
<o a patent machine, toufeit in a certain way, is not eftopped 
from pleading that the invention is not new, that the party 
was not the inventor, and confequently from fliewing it void, 
becaufe there is no fufficient confideration to bind the co^ 
yenant (i). But in an aftion, by the aflignee, againft the 
patentee, he would be eftopped by his own deed from (hew- 
ing thefe fa£ls ; in general, the grantor by his deed is eftop- 
ped, but not a truftee for the public {c). The plaintiff in 
error is not eftopped from fhewing the death of vouchee^ 
before the return of the writ of fummons Id). 

ESCAPE. 

The a&ion depends on 13 Ed. I. c. 11. & 1 R. II. c. 12. 
and is maintainable in the name of the perfonal reprefentative, 
on a judgment obtained in the fame charafter(^). An affi- 
davit of an involuntary Efcape may be qualified, that it was 
without the knowledge of the marfhall or warden of the 
prifon (/). It has been faid that the jury are bound to give 
the whole debt in damages,y^^/ quere {g). If bailiffs carry their 
prifoners out of their liberties, they, are liable {/ij. A volun- 
tary return of the prifoner is equal to a recaption, if pleaded 
(•/). The defendant cannot take advantage of error in pro- 
cefs below (k). On mefne procefs, the debt muft be proved 
under the peril of a non-fuit (/). 

ESSOIN DAY, 

- Is . the firft day of the term ; the quarto die pofi being in* 
dulgence, and therefore pleading a writ fued out between 

(«) J Term 36^ (*) 2 Term 438. (r) Id, 441. ( d) Wilfon 43. (/) 
d Term 126. (/*) Black 1059. (^) 2 Term laf, (and title /f^/ ante) {b 
1 T«rm 5. (/ ) lb. 126. {k) Wilfott 155. ( /) 4 Ttrm 6ii. 

thofc 
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Aofe days is liouglit [a). They are not allowed in perfonal 
aftions, nor where a corporation is to defend {i). An Effoin 
caft for any perfon feen in court, is void -, it may be caft by 
an attorney {c). 

ESTRAY. 

Trefpafs is the proper form of aftion fdr working it {d). 

EVIDENCE. 

Every m^n fliall be bound by the Evidence produced by 
Ihiimfelf, though not the beft {e). A convi£tioii for a penalty/ 
muft ftate the examination, and fwearing of the witnefs to" 
have been in the defendant's prefence (/). An adminiftrator 
may either plead, or give a jretainer in Evidence [g) Where 
the executor takqs no benefit, he may prove the teftator's in- 
finity {/i). And is competent Evidence, though liable as 
executor de /on tort [i). An afting executor in truft, may 
prove a will [k). The written acknowledgment of an agent 
employed to buy goods, will prove the delivery (/). An affi- 
davit may be read in Evidence, on a jydgment by default [m). 
And when filed, in confequence of any motion, may be read 
at the trial, without proving it fworn («). After the an* 
nuitant's death, parol Evidence, as to the redemption of it 
on terms, will not be received [o]. On the bribery afl:, it 
will be fufficient to prove the declaration fubftantially {Ji). The 
Older of reftoration of a burgefs, and proof of having a6led 
as fuch is fufficient 3 the order will relate to the original right, 
and is Evidence in fupport of a vote on an eleftion, prior to 
the order { j). All afting, in violation of an alledged cuftom, 
cannot difprove it (r). The manner of condu6^ing a particu- 
lar branch of trade at one place, is Evidence at another (j). 
A fingle admittance is fufficient to fupport the cuftom of a 
defcent to the youngeft nephew (/). On a br^each affigned that 

{a) jTerm 18;. (h) z Term 16. {c) Wilfo'n 165. (^) i Term 12, (0 
Doug, 752. (/) I Term 125. (^) Burr 1383; (^) Doug. 134. (/) Id. 
Ij6. {k) Black 365. (/) 3 Term 4.54 (w). 2 Term 203. (») BUcJc, 
1190. (^)Hcn. Black. 659, [p) Burr. 1586, 2276. (f) Cowp, 503. (r) 
pong. 359 ( ; ) Id. 492. ( / ) Wilfon 63. ' 

H 2 the 
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tlie dcfi^ndant had not ufed a farm in a hufband-Iike manner^ 
but had committed wafte ; Evidence that it was not ufed in a 
hufband-like manner, is no proof of wafte (a).. On a co- 
venant to build within a limitted time, and an averment that 
the contract was performed ; Evidence that the time was en-^ 
larged by parol, will not fupport the declaration (^}r On a 
conviftioh for killing game, every fpecific qualification need 
not be negatived, under 22 & 23 Car. II. {c). A corrupt 
agreement for forbearance, till one of two days, at the op- 
tion of the borrower, muft be pleaded in the alternative; and 
if ftated as an abfoliite forbearance, till one of thofe two days, 
the plea is not fupported {J). The date pf a writ will avoid 
the fiftitious relation of a declaration with a general memo- 
randum (e). The certificate of the auditor of the Duchy of 
Lancafter, like the indorfemcnt by the proper oflScer of the 
enrollment of a bargain and fale, is Evidence of the enroH- 
ment of a duchy leafe (/). In debt for an efcape, the (he- 
riflF's return will prove the delivery of the writ to him ; and 
the name of the bailiff marked on it, will fhew the authority 
by which he afted {g). The' writ of execution is no Evi- 
dence of a judgment to affeft a ftranger ((^) An acceptance 
♦f rent, in the abfence of other proof, will prove a tenancy 
from year to year ; but this may be rebutted, by fliewing no* 
tice to quit, previous to fuch acceptance ; in an ejeftment, a 
notice to quit has been held prefumptive proof of fuch te- 
nancy (/). A demife of a particular defcription of the pre- 
mifes, will not pafs a cellar underneath in the poffeflion of a 
third p|erfon, and the party, by his deed, will not be eftopped 
froni'lrtfewing the feft ; the particulars of the demife are al- 
ways matter of Evidence ( k). Matter of defence happening 
after the a£iion brought, may be given in Evidence, under the 
general iffue in aftions admitting fuch fpecial matter in Evi* 
dence (/). Exemptions from a penal ftatute, is Evidence un» 
«der the general iffue {m). Hearfay is no Evidence, except in 
the cafe of the declaration of a dying man, after his death {n)m 

(a) 3 Term 307. ( i) Id. 591. (c) i Tcnii 125. (d) 3 Term 531. (#) 
Burr J243, (/)Dotlg. 57. d) Cowp. 6j. (*) Doug, 41, (1) i Term 161^ 
ii)Ib.70i. (ODgBg-105, H Black. jj9. (») 8^,1x55. 
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The general declarations of parents afterwards, are not 
Evidence in proof of baftardy ; but of legitimacy they are ; 
parents may prove the marriage or legitimacy of their chil- 
dren ; entries in family bibles, and fuch like, are admiffible 
(a). Alfo the declarations of tenants, after their death, to 
ihew that premifes were parcel of a certain occupation [b). 
Alfo the confeffion of a forgery by a dead witnefs (f). The 
refufal to produce a licence on the hawkers and pedlars aft, 
$ & 10 W. III. c. 27. f. 8. will flipport a conviction for trad- 
mg without one [d) A correfpondent who has never feen 
the party write, may notwithftanding difprove it [e). Juftifi- 
cation under a right of common hindei^ed by plaintiff's dig- 
ging, to which there was a replication de injuria ftia /irojiria 
abfque tale caufa^ and ifTue thereon ; the plaintiff cannot give 
evidence of a fufficiency of common left (/). Whenever the 
Iheriff, or his officer, juftify under a writ oi fieri facias^ in an 
aftion, at the fuit of the ftranger to the writ, an office copy 
of the judgment mufl be proved {g). By a magiftrate in falfe 
imprifonment, for a bailable offence, the plaintiff under the 
general replication of de injuria Jua^ i£c. cannot give in evi- 
dence a tender and refufal of bail ; the replication mufl be 
fpecial ( h ). Plea of juflification, flating a public highway, 
leading from, and to a certain place in, through, over, and 
along the loats in quo, to a certain other highway leading from 
and to a certain place, will be fupported, by fhewing that the 
way in queflion, led from the terminus a quo, over the locus in 
quOy to a different way leading from the terminus ad quern {/). 
Indecency, is no objeftion to the admiffibility of Evidence ne* 
cefTary to the determination of merits, othcrwife of a volun- 
tary wager concerning the fex [k). The purchafer of a libel, 
in the fhop of a known common bookfeller, will prove the 
publication ( /). A marriage in faft, mufl be proved in aftions 
for criminal conveffation, and in profecutions fgr bigamy [m). 
On an afTumpfit for debt, a note is evidence ( « ). The ac- 
fctiowledgment of one, of feveral druwers, of a joint and fe- 

{a) Cowp. 59 1 . {b) 2 Term 53. (r) Black. 346. (d) Burr, 1476. (/) 
Black. 384« (/) Burr. 1385, {g) Id« 2633. {h) Bl^ck. 1165. ( 1 ) Hen, 
^lack, 35.** {fi) Cowp. 736. (/} Burr. a6g8, (») Id. 2059. («) Id. 375. 

veral 
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yeral promifory note, is Evidence in a feparate a&ion agaifift 
any, and will take the cafe out of the ftatute of limitations 
[a). . For non-refidence, that the defendant did aft as parfon, 
fuch as receiving tythes is fufficient, without proof of admif-n 
fibn, inftitution, and induction (if). A new conditional pro-* 
mife, on a fpecial agreement to pay an old debt, und^r a ge-. 
neral account of injimul comjiutajjet^ may be proved ; yet the 
condition not being performed, fuch promife. is only Evidence 
of the old debt, which the defendant may proye paid, and 
thereby avoid the promife, by (hewing it nudmi Jui£lum (^), 
Parol evidence will not be received to fatisfy records (</) ; nor 
to explain the intention in cancelling a will {<?), It is ad-» 
miffible to rebut the refulting ufe to the conuzor of a fine, 
always prefumed to be levied for his ufe ; but may be encQunn 
tered by contrary Evidence {/), May be given by a pauper 
to prove the aftual value of his eftate, on a queftion of fettle^ 
ment [g]. Parol objections to a will, may be encountered by 
the fame Evidence \h). Cannot be received in fupport of a 
claim for additional rent, beyond the ftipulation in a written 
agreement for a leafe(/). Verbal declarations of an auftin 
oneer at\a fale, are no Evidence againft the printed conditions 
{ k) . Prima facie Evidence is good till repelled ( / ), A clear pof-^ 
feffion of twenty years is Evidence of a fee {m). On the poA 
feffion for the laft feventy years, on the produftion of an orin 
ginal leafe for a long term, all mefne aflignments are prefumed 
(;/). For the penalty on the poftrhorfe a6t 27 Geo. III. c. 26^ 
the plaintiff's appointment from the treafury need not be 
proved ; that the defendant has^ accounted as farmer is fuffi-? 
cient [o), A licence need not be fhewn in an aCtioii againft 
the innkeeper, the faft painted over his door is fufficient (/) 
It is a queftion, whether the declaration of a pauper, jifter hisi 
death, is not Evidence to fliew the fettlement ? If two jiiftipe^ 
take his examination, touching the fame, but do not remove 
him, and he afterwards di^ or become infane, it is a qu^ftionj 

(tf) Doug. 629. (6) 2 Term 635. {t) Hen. Black. 65, ( d) Burr. tzfo. 
i^e) Cowp. 53., (/) Dbug 26. ig) 3 Tenn 474.. (b) Black. 60. (/) Id* 
1249 {k) Hen. Black. 289. ( '/) Burr. 2658. («) C6w|t. 59/. ' (») Black, 
1228. (0 3 Term 632. (/)Ib.657, 

whether 
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whether upon the evidence, two other juffices may not make 
tiie order of removal {a). In civil actions, the party muft pro- 
-duceadeed, though it make againft himfelf (A). A deed from 
the oppofite party will be taken to haye been duly executed 
( r ). On ^Jubposna duces tecuniy an officer is not bound to pro- 
duce public books for the determination of a wager {d). That 
•a man has not been heard of for fevcral years, is Evidence of 
his death, in proof of a pedigree {e). A member of parlia- 
uien, on motion to be difcharged: oh privilege, muft produce 
the return of his elefton (/). Parfons need not prove their 
reading articles, till compelled by contrary Evidence (^). In 
qui tarn a£tions, for extortion, judgment muft be proved, if 
ftated as the foundation of the writ {h\. On proof of affetts, 
on pletie adminijiravit pleaded,, tlie defendant may fliew judg- 
ment of other debts previous to the a6iion (/). Iil an aftion 
to recover double the value of the goods removed, to elude a 
diftrcfs, an averment on the 11 Geo. 11. 6, 19. f. 3. of a par- 
ticular fum due for rent, need not be proved precifely as laid ; 
lior is the notice of a diftrefs, ftating a different fum due ma- 
terial ; but if a conftituent part of a title, the alleg^ition mu(^ 
be correft [k). So in the cafe of contrafts, where the decla-' 
ration, as laid, muft be proved ( /). Deduftions are no fett off, 
and may be given in Evidence [m). On the ftatute of limi- 
tations, an ambiguous letter from the defendant will be left to 
the jury.(«). A bond of thirty years old is no evidence, with- 
out fome indorfement, or mark of authenticity appear ( o ). 
The cuftc«n of tithing in an adjoining parifti, is no Evidence 
of a cuftom in another, unlefs laid as the cuftom of the 
county; nor of one manor, that of another [Ji). On the 
fiatute of ufury 12 Ann, c. 16. for the penalty, part paid in 
money, and the refidue in goods, taken as cafli, will be fuf-^ 
iicient Evidence (y). Sentence of expulfion unappealed from, 
on an indiftment, for an affault, oh a fellow-commoner in the 

(tf) 3 Ter^i 707. (*) Burr 2489. (r) 2 Term 41. {J)lh.6\S. W Black. 
404. {/) Id. 788. {g) Id. 852. (h) Id. noi. (0 Id. iioj, (i) s.Tcmi 
643. (/)Ift.645. (iw) Burr, ti 34, (») 2 Term 760* (0 Black 53a, (/) 
Cowp* 807, DoQg. 495* (f) Hen. Black,'283. 

imiverfity. 
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univcrfity, is concluiivc on both [a). On a wager refpeQm^ 
the reverfal of a decree, an unftamp'd copy of reverfal, is 
fufficient {i). An implied revocation of a will, may be re^ 
butted by every fort of Evidence [c). If the attendance of 
a fubfcribing witnefs to a bond cannot be procured ; proof of 
the defendant's hand writing, and of fuch witnefs, will be 
fufficient {d). A witnefs is not bound to anfwer fo as to fubi- 
jeft themfelves to penalties (e). May refrefh his memory by 
a book or paper, if he can afterwards (wear to his recolle£tidn, 
otherwife the original muft be produced (/). A man having 
fold his debt, is a good witnefs to prove the bankruptcy {g ). 
Having given a bond for payment of money, underftood as 
an indemnity for eleftion expences, he cannot give Evir 
dence for the defendant in any a£tion for fuch expences 
{/i). On a mife joined on a writ of right, every thing except 
a collateral warranty, may he given in Evidence; the cuftom 
of a manor, apparently antient, delivered down with the 
court rolls, though not figned, is Evidence in favor of a 
defcent within it (/). A parifli confifting of feveral hamlete^ 
and feparate church^wardens, a certificate granted by feme, 
dcfcribing themfelves officers of the parifh at large, is Evi- 
dence to fhcw them fo of the particular hamlet {^). In the 
produftion of papers, no diflinftion is made between civil and 
criminal proceedings ; in neither, is the party bound to a pro- 
duftion againfl himfelf, except in the cafe of a deed, after a 
notice to produce, other Evidence may be given to fhew their 
contents; even in criminal cafes, notice to the attorney, or 
agent, is fufficient ; a ftranger to a corporation, is not intitled 
to an infpeftion of their books (/). Where the right to* the 
foil is in iflTue, entries written by a former fteward, is admiifi- 
ble to prove receipts for fatisfaftion for the trefpafs ( pi ). So 
, are entries of the receipt of money, by the officers of one 
townfhip, to bind the other as to the portion («)- Contemn 
poraneous ufage, may be received in conftruftion of a charter 
{o)\ In trefpafs, pleading that an antient meffuage and lamd^ 

{a) Cowp. 515. (i) Id, 17. (f ) Doug. 39. (y) Id. $^ fO Id. 57«, 
(/•) 3 Term 749. (g) Black, i?73. {h) Hen. Bl;|ck. JM* W Wilfon 4»a„ 
(i) 3 Term 609. ( /) Buir, 2^89. («i) 4 Term 54. (») lb. 669, (e) lb. 821. 
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wfere immembrially parcel of, and a cuftomary tenement of 
the manor, and cuftomary right in the tenant thereof, imme- 
morially, of common ; the plaintiff may prove that the build- 
ing was modem, and not on the antient fcite (a). Of fimo- 
niacal prefentation cannot be received againft an aftlon for 
ufe and occupation {i). The rolls of a manor will ihew a 
courfe of defceftt, without any perfon taking under it (r). 
Judgment of oufter againft a corporator will affe£l all deriv- 
ing titlq under him {d) ; Entries of the receipt of rent by 
a third perfon, will not ihew the identity of land ; general 
rights may be proved by traditionary Evidence, yet a parti- 
clar fa£l cannot (i?). A parilh certificate-of thirty years ftahd- 
ing will prove itfelf (/)• In trover, by the affignees of i 
bankrupt, againft his fraudulent bill of fale, his admiffion of 
its execution before the commiffioners, will difpenfe with the 
JEvidence of the fubfcribing witnefs ; the produftion of the 
deed, by the defendant, brings the queftion within the general 
rule before mentioned [g). The examination of a pregnant 
woman, is Evidence at the feffions, on an order of filiation 
on the putative father, under 6 Geo. II. c. SI. and uncon- 
tradifted, on her death, will be conclufive (A). The gazette i$ 
general Evidence of all a£is of ftate. That no profecution has . 
been inftituted for fimilar offences, is no anfwer (/)• The 
journals of the Houfe of Lords, are Evidence of the king's 
anfwer to an addrefs{^). Articles of war, printed by the 
king's printer, is Evidence of fuch articles (/). An averment 
in a declaration, on 8 Ann, c. 19. againft the matter for not 
inferting the true conliderajiion of an indenture of apprentice- 
Unp, ftating that he put himfelf apprentice, may be proved 
by the part executed by the defendant {m). The declarations 
of a bankrupt, of the motives of his abfence, are Evidence 
in an a£tion, by the affignees againft a creditor, to prove the 
aft of bankruptcy («). If the defendant rely on a certificate 
finder a fecond commiffion of bankruptcy, without having 
paid fifteea (hillings in the pound, the plaintiff may produce 

(4f) 5 Term 2. (*)Ib.4. (c)lh.26. ( J) Ih. 66. (^)Ib. iij. (/) lb- 
»59- (^) lb. 366. (b)l}^.37i, (0 lb. 436? W lb. 445' (/)lb-446- 
{m) lb. 465. (»} Ibt 512^ 

. , the 
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" the proceedings, under the firft commiflion, without proof of 
-the trading, and other ufual formal fafts {a). By the mutiny- 
aft, two juftices may examine a foldier as to his fettlement; 
•and are to give Him an attefted copy of the examination, and 
he is to give it to his commanding officer, to be produced when 
required, and is hereby made Evidence, and no other copy is 
(if ). The name, the hand*writing, and the jurat fubfcribed by 
the matter is fufficient to (hew an anfwer in chancery fwom j 
the non-identity muft be repelled by the defendant (r). 

EXCISE. 

The claufcs of rcferrence under fuch laws are taken gene^ 
rally ( d ). On a conviction by two juftices for an offence, un- 
der 25 Geo. III. c. 72. f. 9. againft printing cotton before, mea- 
fured, no appeal to the feffions will lie [e). The bounty al- 
lowed on the exportation of ftrong beer, is governed by the 
price of barley, at the port of exportation, and not an 
average price (/), The ftock is liable to the candle duty, 
although in the hands of the affignees under a commifiion of 
bankruptcy; alfo for the penalty for non-payment thereof, 
although conviction befubfequent to the bankruptcy (g). A 
mandamus will lie to the commiffioners, to compel a permit ; 
the revenue officers will not be prevented by the court from a 
feizure of goods in difpute; a dealer in foreign wine, muft 
previoufly take out his licence, and. enter his warehoufe, be- 
fore his ftock is laid in ; afting contrary, is not intitled to a 
permit (A). If, on a fubfequent day, more is found in the 
warehoufe, than was warranted by the permit, under Geo. II. 
C. 23. f. 7. the party is liable to a penalty of twenty pounds, 
and the lofs of the whole ; and it will be a fair inferrence, 
that all was brought in, on the fubfequent day, unlefs re-butted 
(/). A permit, dated nine o'clock in the morning of one 
day, giving one hour for the removal from a certain ftock, 
and two days more for delivering it into the ftock of another, 
expires at ten in the morning of the fecohd day (A).: 

» («) 5 T«rm 655, (*) lb. 764, (r) Burr* 'X185. {J} 2. Term 510. (/) 
lb. 504* (/) 9owp. 66. {g ).I>oug. 39 J. {h) 2 Term 381* (/) 5 Term 
»ji. (^) lb. 255* • , 
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EXCHEQUER, 

* A writ of error from the King's-Bench, cannot be quaflied 
in, the latter court {a). The writ will not lie in actions Je Jcan^ 
4alis ma^natum [b). Only a tranfcript of the record is font j 
intereft is never allowed of courfe, but on affirmance of the 
judgment, the mafter has been direfted to compute it from the 
time of figniqg final judgment to the time of tax^tipn [c), 

EXCLUSIVE 

And inclufive, vide after and from (.^t 

EXECUTORY CONTRACT, 

While Executory, money paid on an iljcgi^l Contrafil, majr 
be recover<?d bpck (^), 

EXCEPTIONS, 

A rojeftion of evidence in the great fefEon of Wales, which 
on a writ of error was deemed admiffible, a venire d^ nova will 
t e awarded into the next Engliih county ((/), 

EXCHANGE, 

Where the lands lie in the fame county, each may make his 
entry without livery of feifin by parol; if in a different county, 
it muft be by deed ; in the latter cafe the parties have no free- 
hold until entry, and the claim muft be made during their 
iives {gY Can only be between two [h), 

EXEMPTION. 

A prefcrlptivQ right from ferving on juries, is not taken 
away by any ftatute (/). The cro'^m may exempt particular 
perfons from ferving the office of conftablc, or any other 
office under the crown, provided there be a fufficient number 
to ferve the office [k). 

(<i)Doiig. 339* (A) Id. 337. (c) lb. 7*4, Title Bail, and Intereft (^ 
Titfe Hue and Cry. (<) Doug, 45*. • (/) 2 Tertn 125. {g ) Wilfcn 941. 
(ir^) Bl4«l^. 936, ^ / > Doug. 179. (i) i Term 686. 

EXTENT 
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Teftcd fubfcquent to tlie aflignment under a commiflion of 
bankruptcy, will not afFeft the property {a). A fieri facias 
and feizure thereon, will be preferred to an Extent, with a 
tefte fubfequcnt to the feizure ( b ). 

EXECUTOR. 

On a plea of Jdene adminijiravit^ the defendant may give in 
evidence, the covenant of the teftator to pay a fum of money 
due to him as truftee (c). The aftion will furvive fox money 
due on a contraft executory ; but where from the caufe of 
aftion, it is neceffary to declare in trefpafs vi et armis et contra 
fiaceni it will not furvive ; although trover and aftions on the 
cuftom of the realm, againft common carriers, as fuch, will 
not lie againft executors, yet by a variation in form, the caufe 
will furvive ; where the aft was beneficial to the teftator, his 
afletts fliall be refponfible [d). Where an executor, by fub- 
mitting to an award, has made himfelf perfonally refponfible, 
he cannot afterwards plead pene adminifiravit {e). The right 
of an executor is founded on the will ; and the poffeflion of 
him is therefore conftruftive from the teftator's death (/). If 
a creditor, and another are made executors and the creditor 
neither proves the will> nor afts, he. may recover againft the 
afting executor {g\ On pleading payment of a bond debt, 
without pleading plene adminifiravit y a verdift againft him will 
operate as an admiflion of affetts in an aftion on the judg- 
ment ; but with fuch plea he would only be anfwerable for 
affetts as they arife {h). Before probate, he may demife ( /). 
After pleading the general iffue, and fpecially covering affetts, 
he may withdraw the former, on payment of cofts of that 
plea only {k). An executor may declare asfuch, on a bill of 
exchange indorfed (/). They ftiall pay coft^ on dicontinu-' 
ances, and for knowingly bringing falfe aftipns [m). Ap ^xe^u^ 
tor de fiin tort, can neither retain^ nor ^ifch^rge himfelf by a 

(«)Dpag. 398. (*) 4 Term 402. {c) Burr. ijte. (</) Cowp. 577. 
(#) I Term 691. (/) Id. 480, {g\ 3 Twqi 5S7* (-^) Iht ^Sj, (/) Slack. 694. 
(i) Id. IZ7S. (/) I Term 487. (w) Burr. i4Si» 
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delivery of the property to the rightful- executor, fubfequent, 
to aftion {a) ; but on a previous de^very, may plead ^/ene ad* 
fHiniftravit [b). He cannot be fued in the county court (r). 
What a£ls amount to an executorihip de Jon toriy is a quef- 
tion of lawj the jury only find fafts [d). Taking poffelfion of. 
goods, on a void bill of fale from the inteftate, will amount 
to fuch an a£l [e). May, in his own name, maintain aa 
afltion for an efcape on an execution, founded on a judgment^ 
obtained by him as executor (/). In covenant, the judgment 
muft be de bonis teftatoris [g). Such judgment is amendabte 
{i). On a perfonal demand againft him, it is not (/)• Af- 
fetts will fupport a promife to pay a legacy ; in which cafe 
the judgment will be de bonis propriis (]t). The plea of a 
judgment, recovered on a fmgle contraft to a bond debt, 
muft aver fuch recovery was before notice (/). A retainer 
may be given in evidence ; and aftions of covenant are equally 
liens irn). Civilians hold that a renunciation cannot be re- 
traced ; but common lawyers hold the contrary until probate 
granted («). The right of an executor, and his own, per- 
fonally, cannot be joined, although the goods never were in the 
aftual f)ofleffion of an executor ; he may recover, nor is it 
material whether the converfion be ftated before or after the 
death of a teftator {o). A declaration founded on a promife 
made by the defendant in his reprefentative charafter, cannot 
be joined with counts on promifes made by the teftator, be- 
caufe the former would go to the exclufion of certain pleas* 
and to a different judgment (^). The payment of money 
in the reprefentative charafter, by miftake, is the foundation 
of an a£Hon in his own right (y). The property of the tef- 
tator, is not liable to an execution againft the executor in his 
own right (r) At law the fund is not debtor, but the per- 
fon of the reprefentative in refpe£l of afletts ( j ). But if the 
llieriff fell fuch goods, without notice, the fale fliall ftand (/).. 
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EXECUTION. 

An informal return to the writ of capias ad fatlsfacte^Jittn^ 
will render the procefs voidable only, but in mefne procefs it 
is void (a). On an elegit, the flieriff may deliver one moiety 
of the whole {b). On a writ of error, brought by one, on i 
judgment againft two, the other catinot be charged in execu-* 
tion, till the record is remitted, and on motion the writ of 
error would be quaflied (r). Unlefs bail be regularly put in, 
the execution will (land [d). The execution muft correfpond 
with the judgment ; but fuch writ was on motion amended, 
as to one, who did not join in a writ of error, and therefore 
yff^^ not liable to the cofts [e). On a fimple contraft, the 
cofts of a levy are borne by the plaintiff ; and, therefore, on 
the flrerifTs overcharge is the party grieved, under 29 Eliz, c* 
4. but in cafe of a penalty, the legal expences may extend to 
the fum in judgment ; and, therefore, after the plaintiff is 
latisfied, if there be any overcharge, the defendant is the 
party grieved (/) Money levied on an execution, at the fuit 
of a defendant in another writ, is property in the fheriffs hands 
leviable on fuch other writ {g). The rights of different plain- 
tiffs having feveral executions, are determined by a priority of 
delivery to the flieriff, without any regard to any priority of 
feizure by any of his bailiffs, they being his fervants ; their 
a£ls are his, touching the execution of procefs [k). But if the 
fheriff incautioufly execute a bill of fale, under a fecond ex- 
ecution, he may thereby render himfelf bound to fatisfy both 
to the extent of fuch fale (/). The ftatute of frauds, fecures 
the poffelSon of innocent vendees ; but as to the reft of the 
world, the goods are bound, from the delivery of the execu* 
tion, to the fheriff (i). A judgment, more than a year old, 
mufl be revived to prevent furprize ; unlefs the delay proceed 
from the defendant (/). On a queflion, touching the property 
of -goods feized, it has been faid, by Lord Kenyon, that the 
Iheriff may impanel a jury to try the right, which will, at all 
events jufiify Kim [m). One creditor may be lawfi^lly pre- 

(fl) Burr; 1 187. {h) Doug, 456. (r) 2 Term 737. ( d) lb. 44. {e) H- 
739» (/) lb. 148. {g) Doug, 219. {b) \ Twin 72^,- (1) lb. 7JI. {k)lh^. 
729. (/) Bjurr, 660. («) 4 Term 648. 
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ferred to another, by the debtor's voluntary afl: ; the words 
boha^ in 13 Eliz. c. 5. apply only to cafes where poffeiEon ii 
not delivered, or in colorable tranfa£lions merely (tf). 

EXPOSITION OF WORDS. 
The repetition of the word county refers to the margin {i\i 

FACTOR 

Advancing his principal money, when in defperate circum- 
ftances, is no fraud on the creditors (c). The owner may re- 
tain againft the party in pofleffion of t;he bill of lading, witl> 
a general indorfement, till delivery and before fale; if therjt: 
be any contrivance between the Fa£lor and aftranger; th^ 
owner may follow the goods, on a iona fide fale by the faftor 
at fea ; his vendee will be intitled to the bill of fale without 
aftual delivery {d). The faftor has a lien on all goods con- 
ligned to him from his principal, for incidental expences, and, 
the general balance [e): When furety, he has a lien on the 
price of the goods (/). When authorized to fell in his own 
name, the buyer will be his debtor, though he is not anfwer- 
able to the principal, yet the principal may receive and dif- 
charge the debt, it would be no defence to the buyer that 
the principal was his debtor (^). 

FACULTY 

Is a title to a peW ; and if annexed to a meffuage, is tranfr 
JFerrable with it ^ may be for exchanging pews, there cannQt 
be a gift of a pew without one (//)• 

FALSE IMPRISONMENT. 

Although the aft be at firft lawful, yet if aggravated with 
cruelty, the aftion for it will be even againft a fuperior officeiT 
(/ ). In pleading a juftification, under mefne procefs, fued 
out by the defendant, if ftated that it was fued out on an 
affidavit to hold to bail, it will be fufficbnt, without fliewing 

{a) 5 Term. 23S. (i) Black. 846 (0 Burr. g^Q. ( 4) Id. 2051. (0) 
W. 494- {/) Cowp, 251, {g) Id. 2SS« I ^) * ^^*^ 43-i- ( ' ) ll>- 53^* 

the 
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the caufc of a£lion (a). And it will be fufficieht that tht. 
bailiff re-took the prifoner, before the return of the writ, not* 
withftanding his voluntary efcape (^). If without any infot^ 
mation^ a juftice iffues his warrant malicioufly, the remedy is 
by aftion of trefpafs, and not cafe (r). Here the immediate 
z£t of imprifonment proceeds from the defendant ; but when 
in confequence of any mformation, cafe is the proper remedy 

FALSE PRETENCES, 

• Within 30 Geo, II. c. 24. muft be with intent to defraud, 
and may confift of a mifreprefentation in ftiture ; when con- 
veyed by words fpoken in aaother's prefence, acting in con- 
cert, they are both guilty {e). 

FATHER 

• Cannot maintain any aftion for debauching his daughter, 
iwhilc in the fervice of a third perfon {/). 

FENCES 

- The owner of the fee out of poffeffion, is not bound to 
keep up ruinous Fences ; but the occupier will be refponfible 
4o the party damaged, by aftion on the cafe {g). 

FEME COVERT. 

If (he gain credit on pretence of being fingle, (he will not 
be difcharged from an arreft {A). If being fole, ftie convey 
the profits of an eftate, already in truft for her ufe, to a married 
woman, for her feparate ufe, without the intervention of truf- 
tcesy and afterwards marry, if the truftees, ' without notice of 
fuch conveyance, pay the profits as ufual, the hufband of the 
grantee cannot recover againft the other hufband for money 
had and received ( / ). She cannot be fued as a Feme Sole, 
unlefs feparated, with a fixed certain allowance, by way of 
maintenance {k). 

{a) jTcnn 183, (*) 2 Term 172. (c) lb. 225, (^) Id. 231. f(<) j 
Term 98. (/) Burr. 1880. (i?) 4 Term 318. (ii) 5 Tcnn 194, (/jib. 
434. (i) lb. 679* 

FEOFFMENT 
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rEOFFMENT 

Operates imm^diiately on the pofleffion ; is an inftrament of 
tor^re form, and therefore, under it the wife will not be in- 
titled to dower {a). If the tenant ex/Uh^te materna, make a 
Feoffment to the ufe of his own maternal heirs, and the Feoffee 
teinffeoff him expreflly to the ufe of thofe heirs, yet the re* 
linfieoffin^nt ihaH eHure to the pat^mal heirs {i). 

FEES. 

^e f>roiecutor is not bound to pay them> for conveying a 
<convifted prifoner into another county, to be put into a 
pillory {c). Juftices in feffions tannot fix the fees of arreft on 
^ocefs out of the fu^rior x:ourts ( d ). None due for expedir 
tion in returnmg a wrk of Habeas Cwfius (^ )« 

FEE FARM RENT 

is one fourth of tiie value, at the time of the jg^rant (/)* 

FELONY. 

deceiving goods belonging to a veffel in Ae Thames, 
knowingly ftolen, under 2 Geo. III. c. 28. f. 77. (g). AU 
though unnecefTary in tiie commitment to ftate the aft fclo- 
miouSf unlefs it fufficiently appear that a felony was conv 
mitted, the party muft be battled {h). Setting fire to a parcel 
<^i unthrefhed wheat, is no felony, within 9 Geo. I. c. 22. ( / ). 
If the dharge be not with an sdTault, with a felonious intent, 
within 7 Geo. IL c. 21. the party is intitled to be bailed {k). 
It is no felony, within 8 & 9 W- III. c. 26. f. 6. to put off 
diminifhed money, unlefs ftated to have been unlawfully di- 
4niniihed (/). 

FISHERY 

» 

May be prefcribed for, by a fubjeft, in the fea { m). 

FINE. 
Parol evidednce will rebut the refulting ufe to the conuzon 

{a) Burr. 1 17. {b) Doug. 745. C ^ ) Cowp. 726. {d) j Tcnn 41 7. ( $) 
lb. 10 J, {/) Doug. 605, {g)z Term 77. [b) lb. 355* (i ) lb. 256. (i) 
5 Tfrttt tC9« ( /) lb. 117. {m) 4 Term 4)9. 
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in favor of the conuzce {a). The Fine and dedd to declare of 
lead the ufes, are only one" conveyance ( ^ ). In proving if, 
evidence muft be given, that the* conuzor was in poflfeffion, 
and received rent {c). Levied by ^ copyholder, continuing in 
pofieifion, win be void as againft the lord {d). The court has 
refufed the alteration of a Fine, from Trinity Term to Mi- 
chaelmas Term then next (e). When once the five years 
allowed to ah infant, to make his entry to avoid a Fine, the 
time continues to run, notwithftanding any fubfequent difabi** 

FORFEITURE 

Of a pubKc-office, may be incurred, from wilful non* 
attendance, and marked negligence •(^). Felons, goods veiled 
in the crown, are .not liable to his debts (A). A corporation 
cannot, without, the' authority of parliament, make laws to 
incur a Forfeiture ( / ). The tenant for life, and the remain- 
der man, joining in recovery, will create none, provided the 
aft done is confident with the eftate conveyed without fraud, 
J 4 Eliz. c. 8, {k). A feizure under the navigation a£l, 12 Car. 
11. c. 18. by a governor of a foreign country belonging to 
Great-Britain, is not the fubjeft of aii aftion of trefpafs, the 
property by the feizure, being diveftec^ (/). A record of con- 
demnation for fmuggling is a good defence, to an aftion for 
the price, even without notice of any fuch proceedings in thd 
Exchequer ; alfo a feizure for fmuggling without condenmation 
(m). On a feveral conviftion for difturbing a diffenting^ con- 
gregation, under 1 W. &M. c. 18. feparate penalties are in- 
curred (;/). Where a condition iS annexed to a grant of a 
life eilate, againft charging with incumbrances j a deed at» 
tempting fuch ch^ge, being vbid, will not operate as a for* 
feiture (*o). 

{a) Doog. Z4. (i) Id. 4;« (r) Cowp. 622^ (d) 3 Term 162. (#) WUfoh 
25>» (/) 4 Term 300. (g) Burr. 1999. (A) D«ng. 527. (1) i Term^iSr 
1^) 1^« 738. ( /} s Term iiz. {m) lb. 117. (») lb. 542. (0) lb; 641. 
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* FOREIGN ATTACHMENT 

May be given in evidence to fliew the payment of money 
(^). Money direfted to be paid by virtue of procefs from 
the fuperior courts cannot be attached in the hands of payee ( ^ }. 

FOREIGN COMMISSION. 

The place of making a contraft, is to be ooniidered^ unleft 
made with a view to another kingdom (c). 

FOREIGN LAWS, 

With refpeQ to their exiftence, muft be proved ?ls faft§ (d). 

FORGERY 

of a bill of exchange, even on unftamped paper, is a ca* 
pital felony, notwithftanding 20 Geo. III. direfts that the in- 
ftrument fliall not be received in evidence, unlefs (duly ftamped 
{e). Any perfon of the fame name, indorfing with a fraudu* 
lent purpofe, is -guilty of forgery (/). 

FORCIBLE ENTRY. 

Atftual and unlawful force, will ground an indiftment (g)* 

FRAUD. 

A purchafe, with knowledge of fequeftration, is a Fraud aS 
to goods; the IsEHz. c. 5. does not ftrike at voluntary con- 
veyances, but only fuch as are fraudulent ; that, and 27 Eliz. c. 4« 
are not to be conftrued in favor of creditors, to the prejudice 
of third perfons j neither a valuable confideration, nor poffef- 
fion, will h6 fufficient to take the deed out of the ftatutes, un- 
lefs hna fide {h). Any fecret agreement between the vendor 
and a third perfon, touching a further fum to be paid for 
goods unknown to the immediate buyer, for fuch third perfon 
will be fraudulent ; a promife by a third perfon to pay the 
debt muft be in writing ; and whether "before, or after the de- 
livery of goods, there is no difference (/). The words- of thfe 

(«) Wilfon 297. (3)' 4 Term 312. (c) Black 258* (^) Cowp. 

I74. ( ^ ) 2 Tctiii $q6. (/) 4 Term 28. {^g) Bwr, 173a. (/&) Cowp. 434. 
tOaT^rmSQ. 

I 2 • ftatute. 
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ftatute, 29 (?at. tl. arc, " that no aflion fliall be bfougtit, 
whereby to charge a perfon on any fpecial promife, to arift^er 
for the debt or defajilt of another, unlefs the agreement on 
which fuch a£kion is brought be in writing" (a). A parent 
agreeing to give a child a marriage portion, yet does not ex- 
ecute, not is party to the artidles, but fets his name as a wit- 
nefs, he is ftill bound (bj. A promife to pay damages by a 
third perfon, upon the plaintiff agreeing to withdraw the re^ 
cord, is not within the.ftatuteof Frauds (r). But a promife to 
pay the debt of another in confideration of a ftay of proceed- 
ings is, the difference is, it was quite uncertain as ta the 
queftion of daipages, whether any would be recovered [d). 
An agreement to leave money by will need not be in writing 
(e). A furrender of a leafe for years, may be in writing, 
without deed, fealing, or flamp (/). Fraud will vitiate, 
though the principal take no part, he is bound by the afts of 
his agent {g). 

FREEHOLDER, 

Since the abolition of the military tenures, little is left but 
the name {A), A Freehold cannot commence infuturo (/). 

GAMING. 

A bill of ^exchange, although drawn abroad, if made with 
a view to the laws of England, for money won at play, will 
be void ; contra£ls and fecurities, for money won at play, are 
void, even in the hands of an innocent indorfee, by 16 Car. 
IL c. 7. f. 3. but the contrafts fo far as relate to the money 
. lent to play with are good ; they were, probably, defignedly 
Emitted {k). Qui tarn a6iion for the plaintiff, and the poor 
of the parifli ; the right of the latter, cannot be controverted 
after verdift ; a common informer cannot have damages for 
the detention of the debt ; where the a£tion may be in the 
name of either, judgment may be affirmed or reverfed in part 
(/). Playing at bowles, will not make the party a vagrant («). 

( « ) Cowp If;, (b) Wilton Ii8. (r).Ii 305. (^ Id. 94. (#) Id. 217. 
(/) Id. ?6. ii) 4 Term 39. (b) Burr. 107. (i) Wiiron 176. (i) Bnr^ 
1078, Dong. 614, 7is« (/) BOrr. ;eoi8. {in) Cowp. 36. 
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A foot race is a giame, within 9 Ann, c. 14. and one running 
alone is within the ftatute ( a ) Alfo, betting at a horfe race, 
for more than ten pounds ^ if lawful on the one fide, and unlaw- 
ful on the other, neither can recover [b). Premiums paid for 
infurance in the lottery may be recovered back, though the 
winnings cannot [c). To recover money loft at play, the re- 
medy is not penal ; a new trial may therefore be granted ; if 
.the company never part, though. dinner intervenes, the fitting 
is confidered as entire [d). The boundaries of a manor, can 
never come in queftion under thefe laws ( e). The 27 Geo. IIL 
c- 1. prohibiting the juftices from any jurifdiftion concerning 
• the lottery, refers to ^e ftate lottery (/*)• 

GAME. 

The lord pf a hundred, or wapentake, cannot grant a de- 
putation to kill game ; the information for killing it, muft^ ne- 
gative all the qualifications in 22 & 23 Car. 11. c. 25. [g). On 
that ftatute, not being the eldeft fon of an efquire, or others 
of higher degree, is good [h). The lord's Game-keeper, may 
carry a gun out of the manor (i ). .A furgeon is not an infe- 
rior tradefinan, within 4 & 5 W. & M, c. 19. f. 10- fo as to 
render him liable to full cofts on a ihilling conviftion (^). The 
diploma of a doflor of pbyfic, from Scotland, is no qualifica- 
tion, nor from either of the Engliih univerfities (/). That the 
defendant aded as Game-keeper, under one claiming right to 
grant a deputation, is no defence [m), 

GRAND JURY 

Ought not to confitt^f more than twenty-three («). 

GLEANING 
As a right, is not founded on law {o). 

ia) Cowp. 2«f. (*) Bluck. 706. (f) Id. 1073. {J) Id. uz6. (r) 
4 Term 681. (/) 5 Term 338. {g) Doug 27. (h) Id. 45. ( i ) Wilfon 
387* (i)Id.70. (/)t Term 44, («) 5 Term 19. («) Burr. 1088. {0) 
Black. 5U 

HACKNEY 
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HACKNEY COACHMEN, 

Under 10 Geo. III. c. 44. f. 7. a juftice of the peace, af- 
ter conviftion, for refufing to go with a coach, may iramedi-* 
ately commit the offender to the houfe of correftion, if he do 
not pay the penalty {a ). 

HAND WRITING. 

A clerk of the poft-office, accuftomed to infpe£k franksji 
may be examined touching the imitation of hand writing { ^ ), 

HABEAS CORPUS. 

The bail may bring a man from the Savoy after their furrcn-. 
der ; the commitment is to the marflial, with orders for a re^ 
delivery to the Savoy prifon-keeper {c). If in the cuftody of 
the marfhal, the prifoner muft be brought up to be bailed ( d). 
The return at chambers, of fuch writ, will not be afFefted by 
the commencement of the term (e). A peer is compellable ta 
pay obedience thereto {/). The court wijl not interfere with 
a prifoner of war (g). In cafe of a prifoner^s infirmity, me^ 
dical alEftance will be inftantly dire£ted {A), The infpeftion 
of a lunatic will be granted on a proper cafe (i). The court 
is bound to fet an infent free from improper reftraint [k). A 
debtor in execution may be brought up to give evidence (/)^ 
The hufband may bring up his wife; but the court may rc- 
fufe to deliver her to him, and will proteft her going from the 
court (»?). The Common Pleas have a jurifdiftipn; but not 
in the cafe of a commitment by the Houfe of Commons (»). 
Habeas Qorjius cum caufa, will remove an informat^n qui tarn, 
in the Sheriffs Court below, into the King*s-Bench, unlefs 
figned by the judge ; the officer is not bound to any obedience 
in fome cafes (o). A return, that the perfon had not at the 
time of receiving the writ;, nor iince had the body of the 
party detained in his cuflody, fo that he could not have the 
party, &c. was holden a bad return, and an attachment iiSTued Q*). 

U) j^Term 447. (i) Id. 497. (r) Btinr. 539. {d) Id. 460. (e) Id* 
480, 54Z, 606. (/) Id, 632. (g) Id. 765, Doug. 403. {i) Burr, 1099. (f> 
Id. 1363. (A) Id. 1436, ( /) Id, 1440. (ffi) Id. 1991. (») Wilfon 18S. 
\$) Cowp. 523r {p) 5 Term 89. 

HAWKERS 
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' HAWkERS AND PEDLARS. 

A fingle a6l, will not make a felling without a licence {a). 
The linen manufafture of Scotland, is within the a£l of union ; 
land a wholefale dealer there, is not compellable to take out 
a licence to trade in England {i). Only one horfe licence is 
required for travelling with feveral beafts; a conviftion for 
trading, without a licence, is good {c). They cannot expofe 
their goods to fale, in any part of a market-town, but the 
public-market place, under 29 Geo, III. c. 26. f. 16- 17 {d}. 

HEADBORQUGH. 

A younger brother of the Trinity-houfe, is liable to ferve 
the office {e). 

HERIOTS 

Are not affeflable to the poor rates { /). 

HERBAGE AND PANNAGE, 

If not lying in occupancy, is pot the fubjefl of an ejeft* 
€nent {g). 

HEIRS 

When conftrued thofe of the body, and of Umitaton {i). 
When of purchafe (/). The legal intereft, defcending exfiant 
fnaterna, and the equitable exfiarte Jiaterna, the latter will 
merge in the former, and follow that line [k). The heir male 
muft unite both charaSers, when he takes by purchafe (/). 
To diveftthe heir, there muft be a cpmpleat difpofition to 
another (w). Lands in fee fimple, muftdefcend to the heir 
X)( the whole blood of the perfon laft aftually feized {n). 

HIGHWAY. 

The conviftion of a parifh, confifting of two diftrifts, 
bound feparately to repair, will affeft the diftrift really bound, 
even without toy notice of the indictment ; and the court will 
grant afpecial mandamus y to rate the diftrift bound to repair, 

( tf ) Burr. 613, (*) Id. 1317. (c) Id. i\jt. \d) 4 Term 173. . (^ ) I 
1'cnn679. (/) Burr. 991. {g) Dottg. 291. {b) Id. 326. (Old 488. 
(i) Id. 741. (/) Wilfon 20. {m) Cowp. 661, Doug 734, («) Wllfon 526. 

to 



to relieve the other from the fine already impofed and levied 
(a). If the inhabitants, who were bound by prefcription, be 
expreflly exempted from the duty by a road aft, the burthen 
devolves, by the common law, on the reft of the parifli (^). 
The truftees of the road, are not bound to repair fences, 
unlefs dire£led by the a£k, even though they have been re- 
pairing them for fome years (r). A certiorari will remove a 
prefentment, though profecuted by a diflFerent juftice who 
prefented, provided the prefenting juftice is confenting {d). 
The owner of a foil may recover a Highway by ejeftment; 
fubjeft to the paflage, change, or alteration of the freehold^ 
muft be by writ of ad^ quod damnum [e). Indiflments on this 
fubjeft are confidered liberally (/). Timber and ftone car- 
riages, laden with a fingle piece, excepted out of the general 
Highway aft, but not of the turnpike {g). The diftrift of a 
parifli indifted, ought to ftate the cuftom, and liability ; the 
prefentment by a juftice on view, under 5 Eliz. c- 13. f. 9. is 
traverfible generally {h). The place muft appear in a prefont- 
ment to be lying within a parifli, otherwife it will nqt be 
bound to repair (/). The right of two juftices, to widen 
turnpike roads, under the general turnpike aft^ 1 3 Geo. UL 
€. 78. extends to fuch parts 9S are repairable ratione tenwra \ and 
in cafe of difobedience, are liable tq fummary proceedings 
below, or to an indiftment (*). 

HIGH BAR MONEY, 

Payable on certain motions, and on all affida^dts fWorn in 
court; and is applied to charitable ufes (/). 

HORSE MATCHES 

For lefs than fifty pounds, unlefs at Newmarket, or Black 
Hambleton, are prohibited by 1 3 Geo. 11. c. 19. f. 5. Twenty- 
five pounds a fide, is a match for fifty pounds (w); ' If the ^- 
trance money is to be paid for the fecond beft Horfe, and it 

< • - ■ « 

(«)BiiiT. zjxi, Dou^. 40$. (j) 2 Term io£. (r) lb. 23s* (^)Ib. 
260. (#) BiuT. 143, 1^7, 46;. (/)Id. 2092, 2 Tenn 106. f ^) Borr* 
2260. (Vi IdL 2700. (0 Cowp. 111. (i) Id. 648. (/) But. iB67. (•) 

Id. 24IJ. 

is 



4s doubtful on the wording Df the term, whether ill the 
money paid, at the entering each Horfe, is to be confidei^d 
as entrance money -, it will be conftrued the whole to be paid 
to the fecorid beft Horfe (a). No aftion, to recover a wager 
on a Horfe Race, for lefs than fifty pounds can be fuftained (^). 

HOSPITALS. 

Officers belonging to the fame, who have cjiiftinQ: apartment^ 
are rateable to the poor {c)^ 

HOSTAGE. 

A pronxife by the captain, on behalf of himfelf and th^ 
owners, to ranfom the Ihip, is taken away by 22 Geo- III, 
c. 25. {J). 

HUE AND CRY. 

The proceedings againft the hundred, muft be commenced 
within o»e year after the robbery, incloiive of the day when 
offence committed {e). 

HUNDRED 

' I3 liable to make fatisfaftion for damages, under 9 Geo. L 
c. 22. f*. 7. (/). The lord of it cannot appoint a game-keeper 
(g). Will pot be liable in the cafe of a robbery ; if the rob* 
ber be taken within 40 days after the crime committed {A). 

JAMAICA. 

The fiatutc of frauds extends to it (/), 

IDENTITY. 

This queftion is to be tried infianter ; the award of execu- 
tion> is by the fiecond judge ^ in felony, the . defendant is not 
intitled to a copy of the record, and the day of execution is 
kft with the flieriff {k). Identity of money or notes, will 
intitle the true owner to mfunt^in aiTumpfit againft a third per* 
fon a£iing mala fide (/}« 

(n) Hen. Black. 2t0. ( ^ ) 4 Term t. ( c ) Burr. 2435. ( ^) * '^^'^ ^* 
it } Doug. 44S. (/) Burr. 1724 (g ) Dovg. z;. (i&) Id. 678. ( / ) Doog. 
38* ik) Burr. xtio. (/} Id. 197. 

JEOFFAIL 
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JEOFFAIL 

In an aftion for a falfe return of a member of parliament, 
on ftat. 7 & 8 W. III. for double damages, remedial, though 
founded on a penal laW;, and within fuch ftatute {a). Extends 
to penal aftions, though not to criminal profecutions {b). 
This ftatute will not affift, on a writ of error from an inferior 
court, when one count is not laid within the jurifdiftion, ani 
the damages are general (r). 

IMPLICATION 

Devifes without words of limitation, where lands are 
charged with a grofs fum, will veft the fee, becaufe the inten- 
tion is manifeft ; but when it is expreflly of an eftat^ for life^. 
br in tail, there can be no fuch Implication (d). 

IMPORTATION. 

A feizure of contraband goods on board, unlefs landed^ and 
offered to fale, is unlawful (e). 

IMPRESS. 

A headboroiigh has no exemption from fuch fervice (/), 
The 6 & 7 W. III. c. 18. f. 19. allowing matters of veifels, in 
the coal-trade, two feamen exempted, is ftill in force ; and if 
impreffed after their nomination, an Habeas Corpus will be 
granted (^). 

INTEREST , 

May be allowed up to the final judgment [h). Nine /^ 
eent^ is allowed in the Eaft Indies ; and in an a£lion on. the 
fecurity which gives it, the like Intbreft will be allowed up to 
iigning judgment ; but afterwards only the legal Intereft of thifc 
country (/}. Under fpecial circumftances, the jury may al- 
low it by way of damages on book debts {k). In an afHoa 
of debt, on an affirmed judgment in error, the juiy may 
give Intereft in damages on the fum recovered, where, by the 

(«) WlUbn 125. ib) Gowp. 39a. (0 I Terto i^i. (/) Doog. 4^9* 
Cowp. 841. (#) WiHbn 157. (/)5Term276. (^) Id. 416. (^) Bum 
1081. (r) Id* 1096. (i)Doog. 361, . 

pra£tice 
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praftice of the court of error, it forms no part of the cofts 
-of the affirmance [a). It may be allowed on the affirmance, 
to the time of taxing cofts (i). According to the ftatute 
Hen. VII. none are allowed by the court, on non-proffing a 
writ of error in parliament { c). None are allowed againft 
"bail, fu:fther back than affirmance, becaufe till then, it is 
within the province of the Court of Exchequer (t/). A 
contraft may carry intereft, though the fecurity may be void; 
becaufe on a void fecurity, money may be lent {e). It is due 
on an account liquidated (/). Where it was intended to be 
given, by w^y of penalty, from the dates of bills of exchange, 
-as a fecurity againft non»payment, it was only allowed from the 
time they refpeftively became due (^). In affuinpfit for worfc 
•and labour, the jury may give it by way of damages on the 
. money advanced {i). Where there is a mortgage for five /ler 
^ent. and an agreement to take four on a punftual paymept, 
the debtor cannot be relieved in equity in cafe of default ; it 
is otherwife where lefs is referved, and a penalty added for 
the default, the former is a condition unperformed by the 
boiTower (/), 

INFORMATION. 

The aftion, if any, againft the party, muft be difcontinued 
before the court will attend to a criminal charge {k). This 

•mode of redrefs, is grounded on the innocence of the party 
complaining, and which muft be fliewn on his own affidavit (/). 
The court will never quafli one inftituted by the attorney- 
general, becaufe he may enter a nolle fir of equi\m). An at- 
tefted copy of the land tax afleffinent, virill be evidence on 
one, againft the commiflioners of the land tax (»). Will be 

•granted for a malicious preffing for the navy {o). For a con- 
federacy in affigning a female apprentipe for profecution {/i) 
Againft an attorney for examining witnefTes upon oath, with- 
out putting the examination in writing (j). A profecution 

{a) % Term 78. (*) Dong. 732. (0 2 Term 58. {i) Burr. 2128. {t) 
Black. 262, (/) Id, 761. {g) Id. 227.* {J^ Id. 303. (1) Burr. i373, 
(It) Id. 7«o, % Tern^ 198. ( /) Burr. 654, Doug 271. («) Id. 227. («) 2 
Term 234, [0) Black. 19. (/ J Id, 439. <f) Wilfon 7. 

depending^ 
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depending, no plea in abatement to any, but qui tarn informa^ 
tions [a). For obftrufting divine fervice ^ methodifts and dit 
fcnters are intitled to prote£lion [b). For a confpiracy in a 
cafe, contra btmos mores {c), Againft a juftice for rcfufing to 
grant a licence, becaufe the party refufed to accede to certain 
terms [d). When . they are irregular, they are not to have 
cofts (er). For abufing their offices to ferve election purpofes 
(/). For committing a man for non-payment of their fees [g). 
A common informer is not intitled to the fame difcretionary in- 
dulgence as the party grieved [b). They cannot compound^ 
without leave ; the king's moiety will be ordered to be paid to 
the mafter of the crown-office [i\ For iinging publicly li- 
belous fongsj in an, Information, feveral offences cannot be 
joined as to feveral defendants {k). On the 1 Ja, I. c. 29. 
relative to the cutting of leather, does not lie before the lord 
mayor alone; in qui tarn Information for exercifing a trade, 
not having . ferved an apprenticefliip (/). Commitment of a 
vagrant, for a time certain, is in execution \ and if another 
juftice, from corrupt motives, difcharge him, an Information 
will be granted {m). Refufed in the following cafes, at the 
inftance of a challenger («), To cheats againft cheats [o). 
Againft juftices who had the fole difcretion for granting li- 
cences in the particular divifion, and who a€ted bona fide (jl). 
Always refufed to the attorney, or folicitor general j they may 
proceed ex officio ( y ) . Againft a parifh officer for procuring a pau- 
per marriage ( r ). Againft the members of a corporation, for a 
mifapplication of their money ; their remedy is in equity (j). 
Againft a magiftrate, for an improper conviQion, unlefs the 
party will make an exculpatory affidavit (/)• Againft a pro- 
teftant diffenter, for refulSng to ferve the office of flieriflf (»). 
Againft an under-lherifF, for praSifing as an attorney, be- 
caufe the particular fa£ls were not difclofed (w). A joint In- 

(«) Doug. 228. (*) Burr. iM^. (r) Id. i^^^. ( d) W. 653. (#) Id. jzti 
(/) Doug. 567, {g} Id. 7, {b) Burr. 402. (1) Id. 1919. (i) fd. 984 
(/) Id. 567. (m) i Term 190. (n) Burr. 316, 402, (•) Id 548. (/>Id. 
561, I Term. 653, z Term 691, (^) Burr. 1565, 2555. (r) Id. aio6. 
(i) 2 Term 200. (/) 3 'term 388. (»)Wil(bni8. (<u;)Id.93. 

formatioa 



t 125 ] 

formation cannot iffue on diftinflt rules {a). The diftribution 
of hand bills, in vindication of the condufil of the defendant, 
and reflefting on the profecutor, is ground to put off the pro- 
fecution j and a new offence, and triable in the court above, 
although committed at thje affizes {i). 

INFORMATION QUO WARRANTO. 

The 9 of Ann, conftrued and particularly as to cofts (c): 
Granted in the following cafes, to try a rigl\t {d). For hold- 
ing a lect {e). Fair or market (/). On an eleftion without 
notice (g). Refufed in the following: After a length of quiet 
poffeflion, of the perfon under whom the defendant claim* 
(A). At the fuit of private perfons againft a corporate body, 
the profecution muft be in the name of the attorney-genera! 
( / ). Rule to (hew caufe after twenty years unimpeacbed pof- 
fefiion of a corporate franchife {k). Leave cannot be given 
to private perfons to ufe the king's name (/). The court Will 
not quafh them by corifent ; the remedy is to difcharge the 
recognizance [m). If the defendant fails in the title, judg- 
ment muft be for the crown ; the defendant cannot recover 
partially, nor plead feveral pleas, there is no re-pleader after 
verdift; one material iffue found for, will give judgment 
to the crown («). Defendant may obtain leave however to 
plead de novo ; pleading Coon, paying cofts, taking fhort no^- 
tice of trial, and with lil^erty for the profecutor to relpy ^ 
novo (o). Several may be confolidated on the ftatute above^ 
mentioned 3 the crown may take iffue to fliew a ufurpation (/*>• 

INSURANCE. 

Proceeding on a voyage differing from, although agreeing 
partially from what was mentioned in the poMcy, will dif-^ 
charge it (q). Where there is no fraud, and the veffel 
clears out for one port, but fails for another to fave duties, 
both being within the terms of the policy^ will not difcharge 

(tf) Burr. 1971. (M 4 Term 28$. (0 Burr. 408. {J) Id. i486. (#} 
Id. 407. 1S20. { f) Id. 18 1 9. (g) Id. 2601. (h) Id. 433 (1 ) Id. 869. {k) 
M. 1962* ( /) Id. 2024. («»} Id. 2297* («) lb* 2145. if) Id. ai48, (/ ) 
%A* i^H. (f) Doug. 17. 
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it ; but a voyage prohibited by law is void {a) l( the voyag* 
defcribed, be quitted from neceffity, the new voyage muft be 
purfued in the direSt courfe without de4ay {i). The party pay-* 
ing premium for infuraiice, . where there is no intereft, he 
cannot recover it back 5 the parties are Jiari deliSiu, afting 
direftly againft the 19 Geo. II. c. 37 (r). Under-writers are 
prefumed to know the Infurance laws {J). The p^rty cannot 
collaterally, ihew the illegality of a policy of Infurance after a 
trial thereon, where it is not {optima facie (^), The lofs muft 
be direft^'and the immediate confequence of .the peril in- 
fured ; flaves dying, by other means than in ccmfequence of 
bruifes in q))(»)ling a mutiny ; not within the terms of an 
African policy infuring againft mutiny (/). The infured's 
xianje, or his agent as fuch, by 25 Geo. III. c. 44. muft be 
inferted in the policy, otherwife he cannot recover (^) The 
wear and tear, and I0& of fails, are not within the general 
tennsof a policy (4)* A fociety, mutually agreeing to infure 
for each other., proving a property in the Ihip, tbofe who would 
ceafe from being members, to give notice before the lofs, 
either may ailign, and agree to indemnify the purchafer, and 
will continue a member quoad the lofs, unlefs notice given of 
ceaiing to be a member (/). After a recapture, the captain 
fells the iliip, and thereby puts an end to the voyage, the inr 
fured may abandon and recQver as for a total lofs ; but this is 
to be undf rftood, where the captain a£):s fairly for the benefic 
of the parties concerned ( k ). Notice to abandon muft be ia 
the firft inftance, and within a re^fonable time, otherwife the 
infured will only be intitled to recover on a partial lofs (/)- 
The adtual lofs, at the time of abandonment, can only be 
recovered (w). On Infurance againft captvire for a certain 
time, np apf>ortionment is allowed of the premium, when 
pnce the riik is begw (»). Where the contra^ is entare* 
and the lofs is fubfequent .to the ooounencement of the rift: 
Done is allowed (0}. Where the rift: aad contra^ are divi- 

. (d) Do«g. S38. (j) Id. 271. (r). Id. 452. (</}Id. 492, («); i Tcm 
?4. (/)Ib.4 3o. (fj.Id.jij, 464. »(*)Id.4U. (») fair. 1513. (^ 
P<Kig.<i9. \fi I Term 60^ (<»} .Black. 2.76. 0») Oong.j.^, 574: ('} 

fiblc, 
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iihhy it IS otherwifc ; as on a policy from, and to given places, 
warranted Xo depart with convoy at a different place, a de- 
parture without it, fo much fliall be alloWed and fettled by a 
jury as was paid for the voyage, from the place of convoy tQ 
the deftination^ fuch rifk entirely depending on the prece- 
dent condition of departing with convoy {a). The merchant 
vrho is the home correfpondeqt, and who in the ufual courfc 
of trade has been ufed to procure Infurancc, is refponfible to 
his correfpondent for neglecting to comply with his orders^ 
even if there be no affetts, unlefs previous notice be given to 
difcontinue fuch cQurfe of dealing {i). And if he limit the 
broker, to fo fmall a premium, that the Infurance cannot be 
obtained, he will alfo be refponfible ; but if he does what 19 
ufual, in order to obtain it, . his duty is difcharged ; fuch 
merchant is not bound to apply to public offices, if he a£ts 
with reafonable diligence it is fufficient, and efpecially if his 
principal adopts the aQs of the Infurer, even for a moment 
Ic). A policy may be t:pansf erred, and the aftion fuftained in 
the name of theaiSignor; for a chofe in a£tion is ailignable in 
equity, and therefor? fuch affignor may be cpnfidered as a 
truflee (d). In an a£tion.as for a total lofs, an average lofs 
may be given in evidence {e). The j\iry may, by confent, find 
a total lofs, for the fake of a reference to fettle the real lofs 
out of court (/). The owners do not preclude themfelves 
from recovering the aver^ige lofs, in confequepce of fhiftipg 
the goods, if they a£led for the benefit of "the. parties con- 
'-cerned, nolwithflanding the. capture of the, other fhip [g). 
When the vcfTel is, by a florm, forced into port to repair, if 
(he cannot continue her voyage without apparent lofs, the 
wages and vittuals are brought into an a'^rage, from the 
day on which it was refblved to ieek a pof^, with all the 
charges of loading, unloading) ^chorage> pilotage, and other 
expences [A). An Infurance, free from average, unlefs ge^ 
neral, or .the fhip ftran^edj^ does not extend to gopds damage4 
in a florm (/). In the latter ca£^, the quefiiop is confidcreji 

(tf)JDpilg, 566, 754. ^^),z Tc^ 187- • (c) 14. 1^9. ^^{d} I T^rm f6. 

Black. 507. • ^ 

with 
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witli refpeS to a tofs ; in the preceding cafe it is to T^e urtljef* 
flood of a contribution, which under the circumftances ftated> 
appears to be the law of every country, American, and 
other fliips and cargoes, trading to any port of the colonies^ 
are thereby fubjefted to forfeiture, by ftatute 16 Geo. III. c."*, 
but that aft does not extend to the property of Americans^ 
on board any (hips not trading to thofe ports {d). Where the 
Voyage is infured, and a lofs arifing by feizure, after the arrival 
in port for twenty-four hours, the affured cannot recover, 
though fuch feizure was in confequence of the bafratfy by the 
mafter's fmuggling during the voyage (^). The Infurance of 
a fhip in a lawful trade, and barratry of the Mafter, is men- 
tioned as one of the rifks, will extend to filch fmuggling ; the 
ftipulation for a lawful trade, is applied to that, in which the 
owners ufe her (/). Railing money on bottomree bonds, is 
hypothecating the fhip {d). On a warraiitry to depart with 
convoy from a third place, the rifle is divifible ; and on a de- 
parture without, as it is not run, there muft be a return 
.of premium (e). The convoy is intended, the ufual convoy fot 
the voyage, and not a mere departure with it (/) Any im- 
forefeen feparation is no breach of the warrantry (g). If the 
veflfel proceeds to the place of rende^ous, in the expe£lation 
of finding convoy, and is detained by an embargo, the de-» 
parture is a compliance, though the embargo was known to 
the captain ; under fuch circumftances, failing out of the di^ 
reQ courfe would be no deviation (A). The fame law prevails 
if the veflel be detained to take in government difpatches i 
the material point to be eftablifhed, is a hna fide commence- 
ment of the voyage, and a ftoppage by accident ( / ). The 
policy will be difcharged by the following circumftances: 
Sailing before the time for a diflferent voyi|;e, thou^ (he af' 
terwards gain the track of a true dne, and is loft (*). The 
mooring of the (hip in fafety twenty-four hours (/). If (he 
receive her death Wound before, but kept dive till the time 
limitted \^\ Money expended in reclaiming a cargo, which 

(4) 3 Term 477. (h\ I Term 251. (r) 3 Term 177. (1^ t Term 411. W 
lb. 669. (/) Dong. 72. (^y Id. 2(8^ ;oS.. {h) Id. 343, ^52, 6ot» (0 
Id. 346. (i) a Tern 30. ( / ) 1 Term 261. (m) lb. 260. 

was 



f 189 3 

^va§ ififured by the oWners, on the event of an arrival at a 
certain port ; on appeal the (hip was reftored, but the voyage 
relinquifhed, pending the .appeal the goods are fold, and the 
expences difcharged. An averment of a lofs by capture, 
Ivhere an arrival might have been efFefted, is bad ; and being 
Q, wagering policy, the aflfured could not abandon at any time ; 
the intereft in queftion, was the money expended, the parties 
Were interefted in the cargo alone, but the event infured, was 
the arrival of the (hip, &nd not the cargo {a). It will be fuf- 
ficient> if the veflTel be moored for fuch time, in any part or 
place defcribcd; and the rifle does not extend to the laft 
port of delivery (i). A double infurance, is to receive double 
for the fame lofs, this is not legal ; but two may Infure dif- 
ferent interefts to the whole value (r). In the cafe of a 
double Infurance, there (hall be only one fatisfaftion, and the 
Infurers (hsdl contribute {d). The ftatute 19 Geo. II. c. 37. 
in order to fupprefs wagering policies, prohibits re^aflTurances, 
except in the cafe of infolvency, or death of former Infurer j 
land then the re-aflTurance is to be expre(red in the policy {e). 
Each Infurer is liable to the whole fum to the alFured, and the 
contribution, to be fettled amongft themfelves (/). If the 
warranty is for failing before a particular time, and the vefTel 
is detained by aft embargo, the policy is at an end {g). But 
if (he get under-fail, within the time, with an intention to 
proceed, but detained by it, before (he clears the harbour, the 
warranty is complied with {A). A concealment of the true 
port of loading will vitiate the policy {$). Such concealment 
muft be of a private, not of public fafl:s, or conGlu(ions from 
fa£is (k). If the Ws happen before an intended deviation 
take eflfefl:, the policy is not aflfefted ( /). When general 
Words are ufed, defcribing that the (liip may* touch at all 
places in the outward or homeward bound voyage, means at 
fuch places as are in the ufual courfe ; and to go out of it 
Would be a deviation (/»)• The deviation from neceflSty, 
xnuft be juftified both as to fubftance and manner («). Freight 

(ii) I Term 304. (j) Black. 41 7, (r) Burr. 49;. (y) Id. 492. (0 U- 
4^3, t T«nn 161. (/) Black. 416. (f) Cowp. 784. (b) Doug 352. (/ ) 
Slack 463. (i) Id, 593. (/) Dottg. 17* 35«» i^) W' >7«' (») W. 278. 
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IS a diftinfi objeft of Infurance (^). On an average lofs, the 
under-writer cannot debit the owner ; the perfon to whom th^ 
(hip is chartered, is alone intitled to that {i). It muft contri- 
bute to the general average lofs where the defendants are the 
Infurers (c) The affured, on a valued policy, may recover the 
whole, though only part were on board at the time of the lofs, 
the reft being ready for (hipping d). An Infurance of goods 
belonging to the principal made by the fafitor, will not veft 
in the principal's confignee {e). The fliip's hulband has no 
authority to Infure without direftions {/). Upon a life, with 
an exception of ^ fuicide, the rifk is entire , and, therefore, 
if the party piit an end to his exiftence the next moment, no 
premium to be returned (^ ). If for a certain time only, and 
the death happen afterwards, though in confequence of the 
death wound received within the limited time, the policy will 
be difchargcd {A). Concealment of circumftances, on this oc- 
cafion are not fatal, if the life be warranted good, as in the 
cafe of a common Infurance without warranty (/). , A mort- 
gage of the goods, tod the freight of a cargo by the mer- 
chant abroad to his home correfpondent, and by letter (in- 
clofing the bills of lading) direfts an Infurance 5 the acceptance 
of the bills of lading, will hold the mortgagee refponfible for 
a lofs, for Nt)n-infurance, notwithftanding the mortgage wzs 
abfolute, before the order for Infurance arrived, becaufe 
the tranfaftion is entire ; if the home correfpondent ha» ef- 
fefts, he is bound to comply with the order for Infurance {k). 
Reprefentations to the under-writers muft be fubftantially true; 
if falfe, materially, will deftroy the policy ; and thofe made to 
the firft, extend to all the under-writers ( /). But there is this 
difference^ with rtfpeft to the Infurance on lives,- a warranty 
that a man is in good health ; knowing him ill is nothing, 
becaufe here the rilk is on the infured, who takes it on him- 
felf by his warranty; but without it, fueh a fallity would 
vitiate the policy ( m ). That the (hip wa6 fecn fafe at a certain 

(«) 2 Term 409. (i) lb 410. (c) lb. 408. (^) 3 Term 362. (e) Black. 
103. (/) Burr. 272g. (g) Cowp. 669, Doug. 754, (h) i Term 261* (/) 
Black. 312. (i> 2 T«riB 187. ( /) Cowp. 78^, 1 Ttrm if > Dong* 276, 292* 
(w) Cowp. 788. 

place 
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ilac^, and at a certain time, if flie had got t<J the place fafe^ 
>ut loft before the time, although the miftake be involuntary, 
ftill the policy is difcharged (j). The under-writers are not 
permitted to lie by, till after a trial, ^rtd turn a reprefentation 
of mere matter of intention, or bare expeftation, into 
which, they did ilbt think any inquiry neceffary, into a mifre- 
prefentation (6). On a warranty of a (hip neutral, the con- 
demnation of i foreign court is not conclufive evidence, that 
they were not fo, unlefs the fentence was grounded on that 
fa6t (r). It will be fufficient, if fo, when the ri(k commeftces 
(J). If falfe, though the lofs is not in confeqti^nce of not 
being fo, the policy is difcharged (^)i It is not determined 
that policies on neutral property, bound to ian enemy's port, 
iare void (/). On a capture or condemnation, the infured are 
tiot bound to make ariy claim or appeal before they call on the 
tmder-writer [g). Where the policy is For return of part of 
the premium, on failing with convoy and arrival, the latter 
feither with or without convoy, is the material point to in- 
titfc the ihfur^d to recover, which fliall be on the full fum 
infured, notwithftanding an average lofs on the goods {/i). 
Repairs ordered by the under-writers, for payment of which, 
a bottomree bond is given j they refufe to pay on the arrival 
t)f the veflfel, in confequence of whichj (he is fold, they are 
liable for iall the damages accruing to the owner. The under- 
writers will not be intitled to the ufual deduftion of one third 
lof new For old, unlefs the fhip is piit into the ff ee poffeffion of 
the owners again (/). A ftipulation in the margin of the 

f)olicy, will amount to a warranty {k). if detached from it, 
s only a reprefentation {/). That the policy fhall be evi- 
dence of intereft on a writ to enquire of the damage, proof of 
the defendant's fubfcription is fufficient ; fuch policies of In- 
furance on Foreign fliips and property, are not within the fta- 
tute 19 Geo. II. c; 37. prohibiting affurances without intereft 
{m). The warranty is a 'condition, and without its perfor- 
mance is no contrast ; the fafety of the ftiip, on any part of 

(a) Dbug. 247. {t) Id; 293. (0 H» S54- (') ^^' ?®5# 3 Term 477. 
(#>'D*oilg. 706, (/)iTcrm84. (^) 3 Term 477^ (^) Doug. 255^ (1)2 
Term 407. ( i) D^vg. 104 (/) lb. 1 2. {m) Id. 301 . 

K 2 tKe 
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the dj^ mentioned in the policy, will be fufficient {a). The 
lafe arrival of the fliip, the circumftance of her not being 
worth repairing, will not make it a total lofs, which rauft 
ever be the cafe to ground the right to abandon (t). An In- 
furance, under the univerfal expcftation of a war, will make 
no diftmftion, nor conipel the infurcd to give any notice to 
the under-writer, though the (hip fail after its commencement 
[c). The court cannot infer a total lofs, when the jury find 
only an average lofs {d). The Infurance of a (hip, only ex- 
tends to the body, tackle, and furniture ; pilotage is only ge- 
neral average cxpences ; charge of cooperage, and warehoufe 
rent for goods, are not fubjefts of general, much lefs of par- 
ticular average lofs on the fhip -, when the (hip is detained by 
an embargo, the expences of wages and provifiori, muft fall 
on the owner, and the freigh*^ muft bear it {e). When the 
Infurance is effefted on a mifreprefentation, arifing from the 
proper agent of the plaintiff, either from fraud or negligence, 
the policy is void; and parties infuring, are bound to dit 
clofe all material fafts within their knowledge, as in the ca(e 
of Infurance by the principal, who had by his agent a fair 
opportunity of knowing of the lofs before an Infurance was 
effe6ied (/). On a provifo that it fhall not extend to fire, 
invafion, foreign enemies, or any other military or ufurped 
power, held that a houfe burnt by a mob is not within it {g). 
The Infurers are liable to pay the charge of a compromife hna 
fide^ to fave the fliip from condemnation as lawful prize, or 
to avoid a greater expence {h). By the cuffom of merchants, 
refjiondentia is always infured under a fpecial denomination^ 
and therefore an Infurance on goods will not extend to a 
refjfiondeniia intereft (/'). Yet fuch an Infurance may, it (hould 
feem extend to an intereft by mortgage, or other fpecial lien; 
the owner of the good« can only Infure for the value of the 
furplus, not covered by th^ refjiondentia hondy with refpe£l 
to goods bound to or from the Eaft Indies, by the ftatute 1 9 
Geo. II. c. 37. (k). On a recovery in the cafe of barratry, by 

{a) 3 Term 360. f^) i Tcfiw 187. {c) Doag. 241. (d) i Term. 187. 
{$) z Term 4x1, i Term 127. (/) Id. 15. {g) Wilfen 363^ (fi) Black. 
31 J. (i) Id. 412. . (k) Id. 423. • 

the 
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the affured of goods^ proof that the perfon defcrlbed in the 
policy as mafter, treated with, and afted as fuch, will be fuf- 
iicient prima facie evidence ; dropping an anchor at the point 
of deftination, for a fraudulent purpofe, is an aft of barratry, 
land not merely a deviation [a), Provifions fent out in a fhip 
for the ufe of the crew, are protefted by a policy on the (hip 
and furniture {b). An armed force boarding and feizing the 
cargo, the under-v^rriters are not liable on a count, dating the 
lofs to be by a feizure by people to the plaintiff unknown ; 
for people in the policy, means the governing power of the 
country ; where after fuch a feizure, the veffel was ftranded, 
and part of the cargo (confifting of com) taken by the mob 
at their own price, the lofs cannot be recovered, as for a ge- 
neral average ; but for fuch as was damaged by ftariding, the 
infured may recover [c). After infuring for a trading voyage, 
failing with a letter of marque, without the confent of the 
under-writer, will vacate the policy, although there was no 
intention of cruifing {d). Where there is a ftipulation againft 
lofs by fire, until the aftual payment of the premium, the In- 
furers are not liable, even though it be tendered within the 
limited time for payment, for the purpofe of continuing the 
Infurance {e). If two purchafe a veffel, under a bill of fale, 
conformable to the 26 Geo. III. c. 60. and afterwards take in 
two more partners, unlefs there be a frefli regular transfer, the 
four, will not have any infurable intereft in the freight, the 
right to which refults from the ownerihip ; an intereft founded 
merely on hope or expeftation is not infurable (/). 

INFERIOR COURT, 

The provifo of 21 Ja. I. c. 23. f. 6. relative to the removal of 
caufes, extends only to fuch, as have utter barrifters, who muft 
be prefent at the trial ; they may fet afide interlocutory judg- 
ments, but not verdifts {g\ In a juftification on the execu- 
tion of prOcefs, in fuch courts, to an aftion for falfe imprifon- 
' ment, it is not neceffary for the defendant to ft ate that the 

(tf) 4 Term 33. (b) lb. 206. ( ^ ) lb. 783. ( 1/) 5 Term 580. (/) lb. 
<9i- (/) lb, 709, Cf) Burr. 515, S?^^ 

caufe 
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canfe of aftion, originally, arofe within the jurifdi£lion below 
{a). If this is not fliewn in the plaint and declaration, it 
will be error,, and a writ of felfe judgment will lie j the de-f 
fendant may fhew it out of the jurifdi£lion (^). Judgment re^ 
covered on ^ fimple contra£l pleaded by an adminiftrator, he 
muft aver that fuch recovery wjis before notice of the bond 
debt (^). For the appearance of the defendant generally, a{ 
the next county court is fufficient^ without fliewing a day 
certaip, wjiere th^ court is hold en from thr^e weeks to three 
w^eks (f/). In a plea of juftification to an aftion of falfe ira-s 
prifonment, if the arreft be founded on an execution from the 
.court belpw, the return of fugh procefs need not be flie\vn j 
but it is otherwife when on mefne procefs (f). 

INSPECTION 

Of the entries of freemen and books, §£c. is allowed }?y 
8 Geo. III. c. 15. A ftranger is not intitled to it of courfe {/), 
If againft amagiftrate of fi corporation for a mifde^neanpr, the 
rule will be refufed {g). All the books relative to a poor rate 
depied {/i) The court cannot grant the infpeftion of a report^^ 
founded on a parliamentary inquiry in partic\ilar fafes (/). 

INDUCTION 

Makes the avoidance, ynder 21 Hen. VIII. c 13, C 9, 10- 

refpefting alapfe (^), 

INFANT 

Is bound by his agreement when made for his benefit (/), 
His warrant of attorney may be vacated, althpugh it fhpuld 
• be given jointly with another (i«). When living with, an4 
maintained by his parent, he cannot bin4 hifpfelf even foF 
neceffaries (a) JI^^ is not elegible tp thp corporation of Portf- 
piouth ((?). His conveyance is only voidable {h\ He isj 
bound by his own aft, not touching his intereft (y). He can^ 

( a ) Cowp. 1 8. ( ^) M. 20, I Term 151.. (c) |d. 690. ( i\ Cpwp. ^u 
{^)Id. 20. (/) Id 192. iTeym689, 3 Term 141, 303, 579, Black 27. 
(^).W?35»- C-^) Id 850. (/) 4 Tenn69t, (i) Burr. ijio. (/) a 
Tpfm 159, {«) Black. 1 133, Hen. Black. ^5. (ir]) BtacI;, f 325« {*') 
Cowp. 226. (/) Burr. 17^4. (^) Id, i8q2. 

pot 
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not bring the writ of dum fuit infra atateniy till of age ; fom^ 
of his deeds are void, others merely voidable ^ and when of 
the latter defcription, they are fo by himfelf, his heirs, and 
thofe who have his eftatc ; thofe which are voidable only, are 
thofe which pafs by delivery, except ktters of attorney, and 
deeds only giving a power ; thofe which do not pafs in that 
manner are void, and yet leafes by deed, referving no rent, 
are voidable only (/?). When of age, he will be liable to the 
lord, in an aftion for the fine of an admiffion during infancy 
(b).. His conveyance as mortgagee is binding, and cannot 
be avoided [c). His guardian ought to be named-; the court 
will compel him to name one, and plead in afTault and bat- 
tery [d). He is not liable on an account ftated, even for ne- 
ceffaries [e). Replication to a plea of infancy, muft main- 
tain every part of the declaration (/). If it ftate a promife 
after twenty-one years, the proof of the promife firft will lie 
on the plaintiff, and the defendant muft Ihew himfelf under 
age at the time [g ). He cannot pray the parol to demur in 
any other ftage than at the time of pleading [h). 

INSTALLMENT BONDS, 

> • 

Are within the 4 & 5 Ann. c. 16. f. 13* relative to the pay- 
ment of money into court { i). 

INDEMNITY 

After petlce, and the offer of an Indemnity, the party is 
«mfwerable tjo the true owner, as in the cafe ofapurchafe 
from "a faSor ; though without notice, a payment to him is a 
compleat difcharge ; yet after a notice not to pay him, from the 
principal, the purchafer would be liable to the principal ; for 
^fter.a full notice, the rights of ot^iers, upon fuch an offer, are 
not to be prejudiced {k). Indemnity againij alimony, and the 
debts of the wife, will carry the eofts of an aftion againft the 
obligee (/). A fair opportunity of a fale to advantage, will 
discharge an undertaking given by a broker to his principal 

{a) BwT. i%OJ^ {h)U.ijij. (0 Black. 575. {d) Wilfon 50. (#) 
1 Term ^z. (/) lb! 40. {g) lb. 648. {b) 4 Term 75, (1) Burr, 1370. 
<i) Cowp. 255. (/) 3 Term 374. 

againft 
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againft a lofs on the re-fale {a). A mercantile policy of iiji^ 
furance is a mere In4emnity { ^), , 

INCLUSIVE 

And exclufive, fee " Hue and Cry." 

INNKEEPER. 

If he refiife to take charge of goods until a future day, 
becaufe his houfe is full of parcels, he will be liable to make 
good the lofs, if the owner flop as a gueft, and the goods ?ire 
ftolen during his ftay {f)f 

INCLOSURE. . 

Where the tenants have right to take gravel or eftovers, the 
lord cannot iriclcjfe under the ftatute of Merton {d). A certain 
portion given to the lord, in lien of his right, the refidue be^ 
iiig allotted to the tenants in fee, difcharged from cuftomary 
tenures, a faving clauffe of reverfion to the lord of all feigni- 
ories, finfes, &c. incident^ and all royalties, and manerial 
jurifdiflion, will not referve mines under allotments to the 
tenants, notwlthftanding a fubfcribing leafe from the lord, at 
the time of his paffing the aft (e). No technical form neeef- 
fary to be pbferved by commiffioners under an Inclofure bffl 
if). By a grant of a manor, with an exception of waftes, 
they are thereby fevered, notwlthftanding a right of common 
in the freeholders, after a grant of foil thereof for the ufe of 
the eopyholdfers in fee focage, by an Ineloftire bill they wiH 
become freehold {g). 

INQUIKY OF DAMAGES, 

After making a defence on the execution of this writ, the 
defendant is not allowed to avail himfelf of formal obje£tions 

INTERROGATORIES, 

The mafler's report cannot be moved for on the laft day qf 

I 

(a) 3 Term 52^. (i) Doug, 453. (c) 5 Tcnn 273. (J) 2 Tcitn jgu 
(/) Jb. 7Pi» (/):Blacfc. IJ18. (x ) 2 Term 415. \b) Wilfon 358, * 
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eh€: term, without previous leave {a)^ Muft be figned by 
couocil (^). 

INSOLVENT DEBTOR 

' Is difcharged from a debt on a promifory note indorfed be- 
fore, and vsrhich became' due after the ftatute; this rule ex- 
tends to abond (r). The fubfequent Infolvency of the de« 
fejidant, is good groxmd againft judgmeM of nori-fuit (d). 
The plaintiff cannot avail himfelf of a fpecial execution^ on 
a general judgment, founded on a warrant of attorney givea 
before the ftatute ; the proper mode is to enter upon a fpecial 
judgment (e). The defendant is not bound to plead the fta* 
tute, but fhall be difcharged on notice even after a demurred 
(/*). A judgment may be proved under the aft, provifionally 
pending a writ of error, and when fpent, the defendant will 
4>c difcharged as to his perfon, nor is he liable to imprifon- 
ment (g). Fraud fuggefted will be put in a courfeof trial (A), 
In the cafe of an indemnity, the Infolvent will be liable for 
damages accruing fubfequent to the ftatute { / )* A promife 
to waive the benefit of the ftatute, and pay the debt on re- 
queft, will bar the ftatute of limitations ; but fuch requeff 
jnuft be aftually made before a£lion brought {k). But fince^ 
on aftual difcharge at the feflions, he will not be bound by 
a new promife (/). A defendant, under a qui tarn arreft, Jiot 
within the meaning of the lords aft [m). Where the queftion 
arifes on the ufi;al exception as to attomies, it relates to 
(debtors receiving their clients money as attorney {n). In the 
cafe of a provifo, in a deed of compofition, that the ftiares of 
the unexecuting creditors, by a given time, mould go to the 
•Infolvent; an agreement with ^ creditor, that if he would 
fign, the debtor would pay the remainder, is fraudulent ( o). A 
prifoner lofing the benefit of the lords aft, 32 Geo. 11. c. 28- 
by the miftake, or mifconduft of an agent, may be dis- 
charged^ under 26 Geo. JII. c. 44. providing for fuch cafes (Ji)^ 

{a) Black, jii. (*) y Tenn 474. (r) Cowp. 22. (</) Dong. 646. (e) 
1 Tfparm 80. (/) BU^. 798. (g) Id. 992. (h) Id. 1307. ( 1 ) Id. 12 17. 
{<) Id. 724. (/) |d. 798. {m) Bldc^. iju («) Id. 798, {(f) 4 Term j66. 

After 
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After an efcape, the party may, in term, fubfeqtient to the 
commitment, be difcharged on fuch aft which relates to all 
in execution {a). He is intitled to his difcharge, if his groats 
be not paid before ten o'clock at night, of the day when pay- 
able ) and a fubfequent receipt will be no waiver {i). 

INSOLVENCY, 

Subfequent to the contraft, is a good defence againft the 
delivery of goods ; in an aftion for the non-delivery, purftiant 
to agreement, and a compofition with creditors, is good evi- 
dence {c). But if after the intervention of Infolverfcy, the 
goods are delivered, without demanding the price, they can- 
pot be recovered back in trover (d). 

INDICTMENT, 
An Indiftment will not lie on an aS of parliament, creat- 
ing a new offence with a particular remedy {e). If there be a 
new punilhment provided for an antecedent'^ offence, the old 
or new law may be purfued (/). It is fulficient if the offence 
be ftated on a ftatute ufing general words; but where de- 
fcriptive of the offence, or neceffary to give a fummary jurit 
diftion, the offence mufl be fpccified {g). An impofition, 
againft which common prudence may guards is not indi£table 
(i). Nothing more ihall be intended than is charged ; the 
court may either quafli the Indi&ment, or compel a demurrer 
(/). The profecutor cannot, of courfe, be permitted to quafh 
his own Indi6tment (k). if there are feveral defendants 
joined in one jndiftment, tifie court will quafh it(/). The 
profecutor can only quafh on the ground of infulBciency («)• 
A' general feffion of die peace, hare jurifdiftion on a con- 
fpiracy {n). The court refufed to quafh an Indictment for 
felling by falfe weights (o). '4t is'a fatal miftake to alledge the 
ofifence committed in the time ;af tSae late, and the prefent 
Jcing (yt). For obfbu£ling the ^execution of a power granted 

(tf) 4 Tern 367. (*) j; Term jd. W Ih. 218. (;^) lb. ^1. (#) Bnnr. 

f45» (/)Id. 803. (^) Id. 1057.. .(i&)Id.4i2p . (/)Id. 1127. (*)M. 

1469. ( /) Id. 2046. (m) Doug. u9. (») 3nrr. 1320, (») Id. i$^i. (p ) 
M. 1903, 

by 
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by ftatute, is a common law offence, and therefore the In- 
diftment ought to conclude contra Jiacem (a). On demurrer, 
the jurifdi£tion and the charge may both be difcuffed ; if the 
feffions appear to be holden on an impoffible date, the objec- 
tion is fatal (iJ ). Stealing dead bodies for diffeftion, is in- 
diftable [c]. The Indiflment may contain feveral charges of 
the fame nature, in the different counts ; but if in felony there 
appear feparate offences, the judge may, in his difcretion, 
quafh the Indiftment before the jury are charged; if this be 
difcovered after they are charged, he may compel the profe- 
cutor to make his eleftion on which charge he will proceed 
(d). The fubfequent conduft of the defendant will be con- 
(idered, either in aggravation or mitigation ; but the punifh- 
pient muft be warranted by the principal charge {e). A pro- 
fecution depending for the fame offence, cannot be pleaded 
in abatement {/). The words, purporting to be a bank note, 
mean that the note on its face appears a bank note ; and the 
want of fugh appearance cannot be fupplied by extrinfic 
matter {^), Againft a conftable for the efcape of a vagrant 
(//). In an Indiftment, by a corporation, for not ferving the 
office of conftable, the appointment muft be fliewn (/)l For 
la confpir^cy ( k), Indiftment will lie at common law for a 
forcible entry (/). When for falfe pretences, they muft be 
(hewn, or the judgment is reverfable [m). Several a£ting in 
concert, may be profecuted jointly («). For not repairing ^ 
highway, the place muft be ftated with precifion, and cer- 
tainty ; from one to another place, would be exclulive of the 
latter, and therefore defeftive {o). For a nuifance, in making 
acid fpint of fulphur, and relative to leather (^). Placing a 
perfon on the foot- way, to deliver printed bills {q). For 
keeping a diforderly houfe, a general ftatement of the nature 
of the offence will bp fufficient (r). Indiftments for nuifances 
^re not quaflied on motion, they muft be demurred to {s). For 
^fobedienpe to an pr^^r of feflions, is indiflable at common 

(a) Doug. 42». (*) I Twin 316. (r) 2 Term 733* (^) 3 Term 106, 
.(f) lb. 428. (/)Doqg.a28. (g) Id. 287. ' (h) Burr. 866. (1) Dong, 
516. (i) Burr. 1027, 1^20. (/)I<1. tJSt* (m) 2 Term 581. (») lb. 98^ 
{o) Ife. 5 1 3. ( / ) B^irr. 353, (f ) }4. 5 10. (r) !*• 1 232, (/) Id 2 1 1 6. 

law 
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law> (a). If any witnefs be indifted for perjury, that is no 
reafon for delaying the fentenqe on the convi£led party ( ^ ). 
An Indiftment confifting of two counts, one for riot, and the 
other an affault, the jury may find on one, and return igno- 
ramus to the other (r). Selling wrought gold under the true 
fta.ndard, is no offence at common law ; but is governed by 
the ftatute which relates to goldfmiths {J). An Indiftmeitf 
for exercifing a trade, not having ferved an apprenticeftiip, 
purfuant to the ftatute, 5 Eliz. c. 4. may be found at the feC- 
fions {e). A fleeping partner, merely concerned in advancing 
of money, is not within the ftatutq (/). Non-exemptions of 
the defendant, need not be fet out in the Indi£tment, they 
may be (hewn in evidence (^). Againft an abettor on the 
liot aft(^. For treafonable words (/). Aiding the efcape 
of French prifoners {k). For a private libel, or difobeying 
a writ of Habeas Corpus (/). Bribery (w). Blafphemy («). 
Impofture and confpiracy (e) . Perj ury \h ) . Printing the North 
Briton (y). Where a new offence is treated, by an aft an- 
ne^ing a penalty by a feparate claufe, the party may be in- 
difted for a mifdemeanor on the firft (r). Different fets of 
magiftrates, with a concurrent jurifdiftion, one appoints a 
meetiilg for licencing, the others cannot counteraft their pro- 
ceedings (j). Doing a thing wilfully, though without any 
corrupt motive, contrary to the pofitive law, is indi£table (/), 
To exercife a trade in a borough, contrary to its bye laws, 
is not fo («) The refufal to take the office of overfeer 
{w). Againft the receiver of ftolen goods, it is not necef- 
fary to aver that the principal has not been convifted; 
if in the ftatement of any offence by ftatute, there be any 
defcription in the negative, thb affirmative of which, would 
be an excufe, it need not be ftated, and the proof lies on the 
defendant (;t:). If the profecutidn be at common law, a con- 
clufion contra formam ftatuti may be rejefted as furplufage ; 

(«} Borr. 803. (J) Id. 1903* (r) Covirp. 32^. (4/) Id. 323* {t) Borv. 
251. (/) Wilfon 40. (^) Black. 230. (b) Burr, 2073. (/) Black. 37. (i> 
14* 2^8. ( /) Id. 269. (m) Id. 304, 404. (») Id. 39$. (9) Id. 401, Burr. 
1027, 1390. (^) Black. 416. (^) Id. 540. . (r) 4 Term at02. (i) lb. 451* 
( /) Jb. 4S7. («) lb 777. (w) lb. 778. {x) s Term «3» 

^ ftatina 
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ftatmg the defendant to be late of a particular parifli, and 
faying the offence at the parifli aforefaid, is not fufBciently 
certain {a). Where the commiflion for the court is dire£l:ed 
to particular perfons, and to others not named, of whom thofe 
named, were among others to be one, means that if either of 
them named, were prefent, it would be fufficient {i). In an 
Indiftment for perjury, the commiflion need not' be fetout; 
by 23 Geo. IL c. 11. the fubftance of the Indifilment 
need only be fct forth, the offence, before what court or 
perfon the oath was taken, with an averment of compe- 
tent authority [c). But if more than is neceflary be fet 
out, it mufl: be done correftly ; it is not .neceflary tb fet forth 
fo much of the proceedings of the former trial, as will fiiew 
the materiality of the queftion on which the perjury is afligned ; 
it is fufficient if there be an allegation generally, that the par- 
ticular queftion became material {d). An Indiftment againft 
flie inhabitants of a part of a parifli for not repairing the high- 
'way, when the parifli lies in different counties, and all th6 
parifli be liable, is bad {e). Againft a public officer for a 
fcreach of duty, it is fufficient to ftate him fuch, without ftiew- 
ing his appointment. Where a duty is thrown on an aggregate 
body, each, is individually liable for the breach, as well for 
z&s of commiflJion, as for omiflion ; it is fufficient to charge 
for a wilful breach, without adding that it was corrupt, whea 
for difobedi^rice of orders it is unneceffary to ftate jthem un-, 
revoked, the revocation would be matter of defence, time 
and place muft be added to every material faft. . A charge of 
breach of orders in not profecuting a war, with all poflible 
vigour and decifion, is too uncertain, even though the charge. 
be made in the very words of the order (/). 

' INSANITY. 

The defendant cannot be difcharged by the court for that 
caufe (^). 

INTENTION 

• «. ' ■ • * * . ' ' ^ 

Ought to prevail^ unlefs contrary to law [A). 

(a) 5T«rm 162. (b) lb 311. (r) lb. 317. (^) lb. 31S, (O H>- 49^« 
(/) lb. 607. (^ ) 4 Term 121. {h) Burr. ^33, 272, 285. 

JOINT 
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. JOINT TENANT. > 

Ttie joint property cannot be conveyed by will {a)* Tlicf 
will made during the jointure, will not be good by furvivor- 
fhip, without a confirmatory aft {i). If any of the devifees 
die under age, there fhall be a furvivorfliip {c)i Equally to 
be divided, in a deed of ufe, operates as a tenancy in com- 
mon (^). Tenants In common cannot make a joint leafe of 
all the eftate {e). And if each make a feparate leafe of allj 
their fcveral moieties only pafs (/). By a feoffment to ufes^ 
the joipture is fevered {g). The poffeffion of eitiier, will 
prevent the cfFeft of the ftatute of limitations, which cannot 
run, but where the party is aftually feized or oufted ; the bare 
perception of the profits of one, will not ouft his co-tenant^ 
this muft be by diffeifin {//). 

JOINDER IN ACTION. 

Debt on amerciament and mutuatus may be joined (/). AxA 
in other cafes, where the judgment is the fame on both, 
as ^misfeazance and negligence in trover [k). A count for 
money received to the ufe of an executor as fuch, to a count 
for money received to the ufe of the teftator (/). On an 
agreement for a breach, in obftrufting the enjoyment joined 
in trover [m). Againft feveral bailijfFs of a borough, for re* 
fufing infpeftion of corporation books, contrary to the fta-» 
tute 3 Geo. III. c. 15. («). Where feveral are concerned in 
a Ihipping intereft, and fome of them become bankrupts, un- 
lefs there be a joint intereft accruirig, feparate aftions fhould 
be brought ; and in the cafe of fuch joint intereft and bank- 
ruptcy, the a£lion cannot be fupported in the name of the 
infolvent partner folely /(?). Aflignees of partners, bankrupts 
under feparate commiffions, cannot in one aftion recovei* 
both joint and feparate debts ; if damages are feveral on fe- 
parate counts, judgment will be arretted; the' aflignees 're- 
prefent their principals, and wherever they could, the aflig^ 

(«)Bttrr. 1446. {h) Id. 1497. (0 Wilfon 165. {d) Id. 261. (#) IdL 
432. (/) Id. I. (g) Burr. 1497. {h) Id. 2604. (1) Wilfon 24^- {k) W. 
.119. (/) ^. Term 6^9. (^») Wilfon 349. {») Cowp. i^z. -(.«) 2 Term aSf; 
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itees under rtie commiffion may maintain the a£lion. After a 
verdift in a joint aftion, every thing not contradifted by the 
declaration, Ihall be prefumed in favour of a joint contra£^. 
Three bound jointly and feverally, muft all be fued, one or 
the other vv^ay; two cannot be fued together, whether the 
claim be under one or three feveral commiffions of bankruptcy 
{a ). Wherever the fuit furvives the wife muft be joined ( i ). 

JOURNALS OF PARLIAMENT, 

Copies thereof are evidence without ftamp (r). 

JOURNEYMEN. 

An aftion will lie for feducing them, even though they do 
piece work {d). 

IRREGULARITY 

Is often waived by fubfequent matters ( ^ ). A writ direfted 
to the plaintiff is irregular (/). 

% 

ISSUE 

Need not be joined, in point of form on the record, ia 
criminal cafes {g). If qui tarn actions be brought merely for 
the fake of the iflue money, the court will direct it to be paid 
into court, to abide the event of the fuit {h). The word 
*^ Iffue" includes the moft remote defcendants (i). Iffuc 
joined may confift of two affirmatives {k). 

JURISDICTION. 

The want of it, fufficient to ground a motion, to quafli an 
information (/). If given to the fuperior court, to try a new 
.criminal offence, the proceedings may be removed from the 
inferior by Habeas Corpus, Certiorari^ or Writ of Error {m). 
Without a title to an affidavit, it cannot be read («)• A Ju- 
rifdi£tion muft be legally fliewn, it cannot be acquired by the 
confent of parties [o). If the caufe of action appear by 

■ « 

( tf ) 3 Term 779. {b) Wilfon 224. (r) Cowp. 17. (d) Id. 55. (/ ) 
^Biack. 290. (/) Id. 506. (^)BuiT. 2085. {b) 3 Term 137. (1) Id. 
371- W Wilfon 6. {/ ) Burr, 3^8^ (w) Cowp. 524, («) 2 Term 644. 
'{0) Burr, 746, 

affidavit. 
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affidj^vit, W be ifnder forty (hillings^ proceedings will fw? 
flayed [a). The courts of England alone, have Jurifdidiion 
over proceedings againft a goverqor abroad, appointed by 
letters patent ; fuch governor is in the nature of viceroy ( ^; • 
When granted to borough magiftrates^ over a diftrift out of 
the borough, the county'juftices are not neceflariJy excluded; 
doubtful words in a charter may be explained by ufage {t). 
Where new penalties are created, fome of which are to be 
recovered in the fuperidr, arid giving a power to the inferior 
courts, touching the lefs penalties, the fuperior court is ex- 
cluded as to the latter ( d)» If the defendant be refident, within 
the limits of the Court of Requefts, at Weftminfter, he may plead 
the 13 Geo. II. c. 27. in baf to an aftibn under fc?rty (hilKhgs ; 
if this be omitted, the court will not affift hiiri after a verdi^ 
{e)» Concerning the exportation of wool, under tfie 28 Geo. 
HI. c. 38. f. 74. the trial is to be in a different county; but 
the court from which the record is ifTued, mufl give judgmeiit 
{/). Perjury committed within, the city limits, but before a 
jury of the county at large, may be tried and found before the 
latter (^). The ftatute of 1 Ja. I. c: 22. relative to the falfe of 
leather, gives certain penalties recoverable by fee. 46. by 
aftion of debt, or information, in the courts at Weflminfler ; 
the 50th feflion gives JurifdiSion to the juflices of the affizes, 
&c. to enquire of the premifes, and to hear and determine 
the fame; under. the latter caufe the inferior courts can only 
proceed by indiftment or prefentment. The flatute 2 1 Ja. L 
c. 4, reflrains the proceedings, on penal flatutes in the fuperiof 
courts, where the informer, before might have fued in the infe- 
rior, as well as the fuperior, by a£tion, &c. • But though by the 
4th feftion in the faid^ft, the defendant under the general ifTue, 
may give the fpecial matter in evidence, yet this does not in-» 
chide any thing relating to the Jurifdiftion (A). By charter, 
London has Jurifdi£lion in Surry ; but as the charter, contains 
no intromittant claufe as to the latter, the juflices there have 
a concurrent Jurifdiftion ; where two fets have a concurrent 
Jurifdiftion, and one appoints a meeting to grant ale licence^ 

(«) Black. 754. (h) Cowp. 172. (c) $ Term 879. (d) lb, 44^. O^H 
45*- (/) lb. 6u. Ig) Doug. 760, (fi) 4 Term 109. 

the/ 
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they excltide others from appointing a fubfequent meeting ; 
but they may all m6et together on the firft day ; but if aftcr- 
wardsy their proceedings are counterafted by others, they will 
be liable to procefs of indiftment {a). Where the'afts of 
tommifiionerS) appointed by a paving a£l, occafion a damage 
to an individual, vtrithout any excefs of JurifdI61:ion on their 
part, the commiffioi^ers or paviours a6ling under them, are 
not liable to an aftion {i). Where by an a£l of parliament, 
certain poor ihould continue under the management of the 
overfeers, until the building of a poor houfe for a particular 
divifion j after fuch building is ere£^ed, the authority of the 
county magiftrates will ceafe with refpeft to the operation of 
the poor laws [c). Where, by an inclofure aft, commiffioners 
arc empowered to make roads, no excefs, in any rate for fuch 
expences, can be the fubjeft of an aftion of trelpafs (d). The 
ftatuteof 14 Geo. II. c. 10. which enables certain perfons to 
fue for debts under forty IJiillings, in the Court of Requefts, 
in London, will not extend to cafes of a fpecial a6Hon, for 
the breach of an agreement {e). An attorney is not fubjeft to 
the Jurifdiftion of the County Court of Middlefex (/). Perjury 
committed by a witnefs, on a trial before a jury^ of Middle- 
fex, at the Old Bailey^ is tried by a city jury {^). 

JUDGMENT 

Entered up nunc pro tunc, is at the difcretion of the court 
{i). It relates to the effoin day, unlefs the contrary appear ( / ). 
Nothing ihall be intended againft it [k). It will be entered of 
the term when pronounced, and during the life of the party 
(/). If entered up in the name of an attorney, without 
his confent, it will be fet afide {m). In debt, for a pe- 
nalty for non-performaiice of covenants, on a demurrer, it 
may be entered up for the penality, as was the praftice before 
the 8 & 9 Wt IIL c, 11, but can only ftand as a fecurity for 
the damages (jb). So in cafes where the Court of Chancery 
order judgment as a fecurity ( o ).. On an information againft 

(ii) iTerm 4^f. (^) lb. 794. (c) ; Term 1^9. {J) lb. 182. (f) 
lb, 529. • {/) Doug. 366. ^{g) Id. 763, (i&) Burr. 148. (/) Id. 1596. 
(i) Id. ijat, (i) Id. 159$. (m) Id. 2660, (»} Cowp. 3S7. (0) 14. 3S9- 

L feveral 
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Several defendants fgr feveral offences, if all be found guilty, 
all may nVoVeirl arreft of Judgment ; fecvs where it charges a 
joint 6fFen(ie/bccaufe the attorney' general may enter a no^e 
Jirofeqni {a). Affuhipfit will He on a foreigrt Judgment, and 
the defendant may impeach it under a plea of nit debet [b). If 
called a rfecord in the declaration, and th'e conclufion hro ut 
Jiatet recordumy if is furpmfage, and not traverfiblc, by pleading 
nui tiel record (c). Knowing, of it, and with a vietv to defeat 
it, a purchafe is made; it would be void as againft the judg- 
riient creditor [d). The writ of execution, is only evidence 
. of a Judgment againft the' jiarty to it [e). Entered before an 
extent , the preference tvould be given to the forftier (/). A 
priority cannot be averred, -^eretwo are figned the fame day 
(c?")* -^ Jiijierjedeat obtained, 'after Judgment, cannot be 
pleaded in bar to ^n aftidri thereon {^). "Two counts may be 
joined, where thq fame plea and Judgment may f)e given (/). 
The difchairge of a prifoner in execution i^ a fatisfa6Jion of 
the Judgment [k). If tlie plaintiff' dies beforfe the affirmance 
of a Judgment* in error, 'J\i:dgt^ent cannot be entered nunc pro 
tunc. On a writ of error, on a Jtdgtaent in the Common Pleas, 
"the court will not ftay the proc^eedings,' in an aftiori, onfuch 
Judgment, ivithout giving Judgment in the feC()nd'a6iion(/). 
The defendant is bound to fearch if iflue roll brought in im- 
mediately before he fign Judgment [m]. The general rule is, 
that each party has a. day in court, and the def<Sndaftt having' 
appeared, may demand the plaintiff, and on his default may 
fign Judgment (;/). Regular Judgments in crown cau1e5, 
cannot be fet afide on payment of^cofts (^). If for. fine; ihl- 
prifonment, and to afk pardon, the latter part jS'vbId (y5r). In 
replevin for want of a *plea, the avowant may execute a w'rft 
of inquiry of damages, or put thfe replevin bond in fuit (j). 
.Regular Judgments will not be fet afide t^let in the ftatute 
of limitations ( r). * It cannot be figned until twenty-four hour* 
after plea demanded (i)-. No execution will be allowed oi> 

{ii)Cowp. 6ii. (^) Dong. 4. (0 Id, i. (</)Id.»8. (OH. 41. (/) 
W. 399- (j?) I '^^^T^ »i8- M lb. 875. (1 ) lb. 3S74. • <.i)Ib, jjf . ( /) 
lb. 6j7. («) I Term 16. (») lb. 375. \o) WiMbn 16^ (/ ) W* 33t. 
(j) Id. 41. { r ) «lack. 35. (/) Id. 50. 

an 
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an old Judgment, until the return of the writ o( Jkire facias^, 
of an affidavit of perfonal notice to the defendant [a). Where 
a warrant of attorney is given by a prifpner on mefne pror 
cefs, without the afl^fta^ice of an attorney, the Judgment will 
be fet afide [b). Exceffive damages, beyond the fum laid iiji 
the. declaration, is error (r). A warrant of attorney to con- 
fefs Judgment to two, may be entered by the furvlvor (i^). 
A Judgment of condemnation in renij in the Exchequer, as 
to the illegality of ^ feizure of goods, is conclufive evidence 

JURORS 

Special may be fined for non-attendance (/). Challengeable 
for the fmaller intereft [g). Judgment on a writ of inquiry 
of damages fet afide, the Jury being debtors . in prifon {h). 
Alfo becaufe the Jury were returned by the attorney for the 
plaintiff (/).' Special Jury, nominated one^i may be ftruck in 
a fubfcquent term without fpecial direftidns (k). An. affida- 
vit of a Juror. of mlfconduft in the Jury will not be received ; 
what pafles among them, muft be fliewn by fome perfon who 
had an opportunity of knowing the fa6t (/). Unlefs a trial 
by twelve appear, the judgment is reverfible (;«). Inhabitants 
enjoying prefcriptive rights from feryice, mot liable under the 
ftatutes («). If the caujfe goes off for want of Jurors,, the 
Jury ftruck muft try the caufe {o). • • 

JUSTICES.. 

They are not liable to anions of trefpafs for a warrant of 
diftrefs, on a bad poor rate affeffinent, unlefs appealed againft.j 
nor can they be n^ade trefpaflers ab initioy by the fubfequent 
condu£t of their officers [fi ). When a6ling bona .fide, thpug|i 
illegally, they are protefted from informations (j). In aU 
aftions againft them, for things done in the execution o.f 
their office, they are ^^llowed to giyq the fpecial matter in 
evidence, under the general iffue (r ). But it mufi appear that 

{a) Blafck. ^5* {b) Id, 1097. (^3 J^- '3^o* ( ^) W- '3^^* <') 5 '^^^^ 
«5S- (/) B«»r. 274. {g) Id. 1856. {h) 4 Term 473. (0 .Cowp, ,1 1 2. {k) 
Id. 41 ».;(/) iTeunii. (i») Black. 718. (») Dgug, 179. ((^j'jTcnn 
453- it) Burr. 581. {{) U\ 1 162, i Term 653. ( r ) Poug. 4^1 r. . 

L 2 it 
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it 18 an official aft, before they arc permitted to pay money 
into court, in an a£tion of falfe imprifonment, on tender of 
amends {a). When profecuting a gaoler to conviftion, they 
are not entitled to cofts, which is given under the ftatute in 
other cafes ((^).. They are liable to informations, as well for 
grantilig as refufing licences, when proceeding from improper 
motives (c). On an appeal, they cannot make a new rate, 
unlefs they have exprefs authority by the ftatute {d). Are not 
botmd to receive, or adjourn an appeal, againft an order of 
removal, "where the appellants had to give the neceflary notice 
of trial to the refpondents ( e ). On the appointment of over- 
feers, by two juftices, the feffions have the like dlfcretion> on 
an appeal, againft fuch appointment ; every thing fhall be 
intended, in fuppbrt of their orders, notwithftanding imper- 
fciSl reafons are affigned, unlefs bad (/). Where they are re- 
quired to aft conjointly,* fepatate afts are bad {g). Since the 
17 Geo. II. c. 38 f. 4. the feffions cannot make an original 
order, without a previous application to two Juftices, under 
'43 Eliz, c. 2. f. 4 & 6. for the overfeers to pay over money to 
fucceffors{/4). 

JUDGES. 

Order muft be made a rule of court, to ground an attach- 
ment for <iHbbedience ( / ). A furfimons is no ftay of pro- 
ceeding, unlefs returnable before judgment figned {k). 

JUSTIFICATION 

For an accidental involuntary trefpafs, iri calling* off k^og 
as foon as poflible ( /). If fo in one, it will be a Jirili^oatjoh 
in every place (m). In an aftion for a libel, in CalKng the 
plaintiff a fwindler, the plea muft be full, and flate the par- 
ticular circumft anccs of fraud [n). Hunting' foxes over grounds; 
they are noxious animals, and therefore juftifiable (a). An 
attorney filling up the fhcriiTs warrant, after fent in blank by 
the flierifF to fill up officers name^ the warrant being figned 

(a) Black. 159. {i) 2 Teim 47* {c) i Term 692, (J) Btirr. 1460. {e) 
i Term 150. (/) Burr. t^i. (f)i Tern 38. (*) Burr. 13^6. ( r ) M. 
9^69. (i) Black. 954* ( / ) Bttrr4 1094. («i) QQwp. lys^ {») 1 Terdi 74s. 
WjT#mJJ9- 

and 
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and fealed by the fheriff previoufly^ will not fupp<»rt the plea 
of Juftification [a). 

KING's-BENCH. 
Before 4&5W. &M. c.21. no declaration coukl be de-. 
Kvered againft a defendant, in the cnftody of the IherifF, in 
this court (^). < 

LATITAT. 

The true time of fuing out the fame may be (hewn (r). It 
niuil be fued out with intent to declare in the ai^oA> and 
muft be continued to the iiling^ the bill {J ). If fued out in 
the vacation^ it muft be tefted of the preceding term {c). Ex* 
ccpt in cafes, where the writ avoids the ftatutes of limitations^ 
the bill is . properly the coitimencement of the fuit, and the 
Latitat as the procefs (/). It runs into Wa^es (^ )/ 

LANDLORD AND TENANT, 
If the Tenant hold, after a demand in writing, he is liable to 
double the value of the rent, in an aftioii of debt, 4 Geo. II. 
c. 28. f. 1. (i). And if he hold after his own notice, he wiU 
be alfo liable ; and fucfa notice need not be in writing (i )• A 
Tenant from year to year, is within the aft {k). In an agree- 
ment, if words of demife are ufed for a t^mj ftom a future 
day, it ihall be a leafe m firefetitiy if the parties fo intend (/)- 
A general parol demife is a leafe from year to year [m). An 
agreement for a farm, the arable to be taken from Old Can* 
diemas, and the pafture from Old Lady-day, paying the rent 
half yearly, at Old Michaelmas and Lady-day, is a leafe from 
Old Lady-day \ and notice to quit befpre Old Michaelmas, is 
fufficient to deterniine the tenancy [n). In an action againft 
the Tenant, for non performance of his Agreement, an aver- 
ment of the Eftate is unneceflary (p). A notice to quit 
inay be before the expiration of the leafe {fi ), 

{a) Wllibn 47. {h) Id* I80. (r) Burr. 963. {/i Id. 961. {e) Id. 964, 
(/) Cowp. 4$4» {g) DoQg. 203. (^) Burr. 1607, 2698. (f) Id. i6pj. (i) 
Id. 1609. (/) Black. 973, (i«}Id. 1171. (if)id. U24« (f)U.8H0' (/) 

''••*^** LAND 
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^ ^ * ' •' LAND TAX. 

. An office may qualify the commiffioners {a). The grantee 
of a fee farm rent, without ^deduftion, is intitled to full rent • 
( i'). T|^e appointment of a clerk to the commifSoners, is at 
leaft for one year {c). In cafes where the landlord is liable to 
pay the Land Tax/ he fhall not be charged by the tenant for 
improvements {d). The lord is intitled to his fine, without de- 
du£tion, on an admiffion to a copyhold ( e). Charitable offices 
&re not affeflable- (/"). Houfes built on lands embanked from 
Ihe Tftames, in purfuance of 7 Geo. III. c. 37. are not liable 
to be affeffed to the Land Tax, though the Land Tax A6t is 
fubfequent {^). Nor to the rates under 11 Geo, lU. c.29, for 
df&ining &c. the City of London {A). 

LAPSE 

Is computed from the time of induftion, to the fecond be* 

nefice (V )• "* ' 

> . LATIN. 

, The knowledge of it, is aneceffary qualification to a furgeon'a 
^prentice (*). 

LEASE, 

To compleat it, there muft be an agreenient to the demife 
(/). An entry oji a running Leafe, at the option of the leffee, 
is good for the firft period' (;«). Under a power in a deed of 
covenant to ftand feized («). Where void, againft him in re- 
mainder, it cannot be made good by acceptance of xent s if 
only voidable, fuch acceptance alofte wijl not 'operate as a 
confirmation [o). The perfonal reprefentative, has the fame 
inteireft which the deCeafed had (/). For three, or more , 
yearSj is 4 Leafe for the extreme term, determinable fooner on 
notice^ (y). For 21 years by a teftamentary guardiaii of an 
infant, is void (r ). An Under-leafe is not an affignment, or 

■ 

U) Burr. 1289. (^} Doug. 602. (c) t Terra 149, (^) 3 Term 377. (/) 
Poug. 697. (/) 3 Term 602. (g) 4 Term 2, {&) lb. 4. (/) Burr, 1510- 
(A) Id. 892. (i ) Id. 122. («) Id. 1034. («) Id. 1446. I0 ) Cowp. 482, 

Doug. SI, {p) 3 Term 13, (y) lb. 463. ( r ) Wilfon 129, 135- 

♦ 

breach 
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breach , of the ^pisovifo . not to affign {a). An affignee of a^ 
i^eafe, under. an admi^iftrator, is not bound to 2i profert in cu^ 
riam oi the letters of adminiftration [b], A right of entry on 
^he event of Iqflee's bankruptcy, is good [c]. The Leafe may 
commence, on one day for the fake of the computation, and 
another for the intereft (^). In Leafcs, by the governors of 
colleges, in Ireland, muft be referved more than a moiety of 
the true value, at the peril of the leflTce [e). An eje£l:ment 
cannot be maintained by pije againft his party, contrary to the 
covenant (/*). A ftipulation of a Leafe, for the life of leflbr, 
.with a power to his fon to take the houfe when he comes of 
age, he muft ele£l within a reafonable time, and after an un- 
.reafonable delay, half a year's notice to quit, will not fupport 
^n ejeftment (^). Where the demife is confined to premifes 
in a particular occupation, will not pafs a cellar underneath 
in a different occupation ; nor is the leflbr by his deed eftopped 
from ihewii)g the true demife (//). Under a power to the 
tenant for life, to Leafe for year^, .witli the ufual covenants, a 
. covenant to rebuild on the event of deftruftion by tempeft or 
fire, being found by a jury unufual, is void (/). A provifo 
againft any aflignment, .or demife, the reprefentative cannot 
in f\|ch Cafe grant an Under-leafe ; a parol licence to let part 
will not difcharge the whole of the provifo j receiving rent 
.is no waiver of a forfeiture not known to the lefTor at the 
time (k). A Le^fe by the huft)and of the wife's eftate, though 
not within the 32 Hen. VUL. c. 28.. i^. only voidable (/). 
But ^ mortgage of her eftate, though in the form, of a Leafe, 
is void (/»). Under the provifo that all affignmenfs of a Leafe 
fliall be void,, if not enrolled, Under-leafcs are not included 
^(//). A parol notice to quit by a tenant on a parol Leafe, is 
. within thajt jftatpte (c^).. The bulband in right of his wife as 
^^xegixtrix, may -convey 4 .term (//). The landlord has no re- 
medy at law againft the undi^r-tenant for rent on the covenant 
{q). Where the covenant is to repair with an exception as 

(^) Doug. ^75. \(l) JVilTon 3! (0 2 Term 133. (d) Burr. 1190. (e) 
* id. '2154. (/) Id. V209. {g)2 Term 436. \h) i Term 701. ( / ) lb. 70 j- 
(i) 2 Term 425. (/) Doug. $3. («)Id. 54. (n) Id. 5/. [0) Black. 533* 
(/) Wilfon 277. (f) Doug. 174. 

m 
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to cafualtics by fire, the tenant will be liable on bis covenant 
for rent, in -which there is nor exception, after notice, whcr^ 
the premHes are deftroyed by fire and jiot rebuilt (a). A Jeffee 
at a pepper-corn rent, for the firft half year, and a rack rent 
for the remainder agreed to repair, and to pay &e land and 
other taxes, affigned for ^ fmall fum, wiQ npt be refponfible 
for the expences of a party wall, either by the 14 Q^.i HI. 
c. 78. f. 41. or by covenant ; the ft atute intended to throw th? 
burthen on thofe who had long Leafes, with a view tp im^ 
provements { ^ ). Cannot be given in evidence, unlefs the 
Leafe be ftamped, though in writing, and not tinder feal ; before 
the ftatute of 23 Geo. III. c. 58. a contra£t for a Leafe to be 
' executed, operated only as an agreement, ind as fuch did not 
then require a ftamp {c). And ' now a ftamped agreementj^ 
which is merely executory, will not airiotmt tp a l^e^e (d). 
An acceptance of a new, is an implied furr^nder of the oh} 
Leafe, wher^ the former is operative (^); An pmiffion fQ 
claim, on a covenant, for ^ ^renewal of a fucceffioQ of tenn$ 
after the firft lapfe, puts aii end to thr right (/). Where the 
original Leafe is^ obtained by*the Icfloti *in confcquencc of aq 
agreement with the affignee of the leflee, it is virtually fur- 
rendered (^). When granted, purfuaht to a power in a ftt- 
tlement, providing" for ufual rents atfd cbveoants, a Leafe Xii 
tythes, not let before, wi^heid'v^;'in^'adl fuch cafes the 
intention of the paitiles^is the guide m conftnsj^OQ (i). An 
infant intltled to the reveriion, muft give the fame notice as 
the leflbr was bound to give (/)/ If pnly executed by the 
tenant for Kfe, whefb the reverfiOn^f "(vas under kj^, is* only 
a Leafe for life, aod wiH be void on the dc^)i ^f fuch tenant ; 
the reverfioner, only, executing the Leaie afterwards,^wiHbe 
no confirmation fo as to bind tibe lelTee 'In covenant {i^. ' The 
tenant for life muft ftri£tly putfue ttie conditii^ s^xmexe^ t^ 
the power of granting Xeafes (/).. 

(a) I Term 310. (*) ] Term 45!. (c} i Tcn|i 735. (/) 1 Tcrpi 73^ 
(e) Burr. 1980, 2^#3. (/) 1 Term 2x9. jig) Ihw f^l. (*) J Term^^t 
(1) 2 Term 1 59., (4) i Tem 9^6. {/) 5 Term .567, 
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LEGACY 

Is vefted, when the time is annexed to the .IM^ment <m])s 
RTid not to the Legacy itfi^lf ; otherwile whete the ^Jioe i$ part 
of the condition Qf |ts becoming piQrabjQ {4)^ Ap^^d to 
}tnd as well as money [h). Is widiiti the jwiiSBEHoii |if the' 
common law (r). To a daughter^ nvarrying* with covenant, 
the con4kion.jH[iuil \}p complied with to veil the Legacy [4) 

LKTTBHS, 

The poft-mafter cannot demand mcire than, the fepond rate 
for taking them out (e). The dpjivftry mult be withip thfs 
^at^ifhed limits (/)• 

LETTERS PATENT 

Their validity is only triable in the KingVBexich ij;). After 
jthey are pl^a4ed, the court will jefufe oyer, unlefs in the (ame 
term {A), An impfffei^ fpepfication will avoid the Patent ( / ), 

lectvHer. 

I)is eIe£lion» unlef^ founded oq cuftc»i> cannot be fupported 
yr^^hQut the content of the re^or^ a mfn^amtff, for whofe li- 
pence^ will therefore be r^fufed (^)f The truftees of a Lee- 
^Lurer^ (0 j>e preached at a conveni^t hour^ way vary the 
^e,(/). ^ cuftom in the inhabit9i|t$ to elei^ is binding on 
the rejEipr^ 9tb$rwif9 where there is no (vufk cuftom ^m]. 

leet 

. !J*he appointment pf conft^bles. is incident to it (»), 

LITERARY PROPERTY. 

Ji^ Ae common law^ &o author had the fole nght of firft 
printing a^d piibliihing» aqd that right was not taken away 
py his publication ; ii| cafe of an invafion of fuch right, he is 
pot coi)fine4 to ^ r?me4y prefcribed by ftatute 8 Ann, c. 19 « 

(a) irm.zt7* (i) U. tjtp Diag. 39. (r)Cowp. 287. (V)»Wil(ba 
f|e» i59» W Burr, iijj, (/) Id. 2712. (g) CoWp. 173, (h) 1 Term 
149* U)t^ 6o2f (i) 1 T«ni| 331. {t) Sbek. 210. («r) 4 Term 1 «$• 

(•) DCM«. 519. 

this 



this right did belong to .liijD^.and his afligns, before fuch fta-* 
tute, wbif)^ impeached and reftrained itj and gaye him the 
right of panting -and .publifhing exclufively for fourteen years j 
vrith an additioyaal term of fourteen years, on the event of th^ 

autl^or Uyingtat.the expiration of the iirit term. {a). 

* « 

« • LIMITATI9N- OF ESTATE. 

A Limitation, over, is only gpod on the event of a prior Li- 
mitation having firft taken effeft (i) And when only in the 
'alternative of a prior Limitation {c). It never runs, except in 
*the cafes* of oufter- and diffeitin-; the poflTeflion of one joint 
tenant, is the poffeffion of the other ; when to the heirs of the 
body, the male are..preferred \q the female, according to fe- 
niority in tail male' (J)' *If one'joifit tenant refufe to pay, and 
deny the title,' the ftatute w;ill Tun againft the other [e). In 
the* cafe of a divife of lands for the payment of debts, all 
'thofe, who,^by"ftfe- eommton "hw were Mtred by^ the ftatute, 
are admitted (/). Where, ty a fettlement, a power is given 
of difpoiing. of a certain "futn of money, upon a particular 
event, and there are Limitdtiohs over; the cofttingency is an- 
nexed to all the fubfequcrit Limitations (^^. In the cafe of 
a Limitation, to hufband and wife, and the helrs^ of the body 
of the wife 'by Wm,*they have to'th aii eftate t^il; biif if li- 
" mitted to the heirs of her body, b^ him'". the effette' tail vefts 
in her'only (>5). '" Whefie'tl^e r^matilder' over, i's'to the heirs of 
the body of the fame perfbn^ tOjwhom the Limitation is for 
life, this is an eftfttetail; a fine levied to the. life of one, dur- 
ing joint lives, and oh the deceafe oF either, for life to A, and 
upon her deceafe^to tjie t^e of the \ff\xc ^ipte pf the marriage, 
and the heir of thtir bodies, r^in^iader to the u(e of, ^q heirs 
of the body of the wife, ren>airKler ^/tl^e right heirs qf gran- 
tor; this is a contingent remain4er to t)ie heirs pf the ^pdi^s 
of both hufband and wife, neither qf .\v)jQp t^ke an * estate 
tail(/). A devife, in truff, during a paftfcular life^ to apply 
the profits for the marnten^ce of 'a.pM:ticulanperXon,<is-np>ufc 

** r- - . 

' • •••• »*«.»► • 

(a) ]^mr. 2304. .(J) J^Qpg) 74.t (r) Id; f;i.; (1/) Boirl ^611. {e) 
Cowp. 218. (/) Id. 548, (jg) 2 Term 209. (/^) lb* 431. ,;(<) lfc*455» 

executed. 



[•155 r 

executed^ fo as to unite with a'fubfequent legal Limitation, 
to the heirs of the body of the fame perfon [a). The bequeft 
of a term, to one and his lawful heirs, and on the event of 
bis death, without any, to another, fuch a Limitation is good 
(S). It is a queftion, whether the Idrd's right of entry is not 
barred, after twenty years, by the ftatute (f )? By a nSarriage 
fettlement, lands conveyed to truftees, and the truftees to fell, 
fo as the purchafe money fliould be paid to the truftees, and 
invefted in other lands to fame ufes, the remainder to children, 
is a vefted remainder, liable however to be divefted, purfuiant 
to the appointment; where the appointment is not made, the^ 
remainder .to the children is not defeated by deed of revocation 
by the parents ; where the moaey is paid to the fettlers, and 
»ot to truftees, and not lard out, the power of revocation is a 
nullity, unlefs the original powers be compleatly purfued {d). 
The grand-father, by deed, limitted an eftate in trdft, to the 
ufe-6f himfelf for life, remainder to his fon for life, remainder 
to the uk of his children as the fon Ihould appoint ; in default 
of appointment, to the ufe pf all, and every his children, and 
the heirs of their feveral bodies, as' tenants in common, if 
only one, then to fuch only child, and the heirs of his or her 
body, remainder to the right heirs of the grand-father in fee ; 
then he conveyed the reverfion in fee, the fon had afterwards 
other children, and died "without appointing ; held that the 
children took vefted interefts as tenants in tail ; and as they 
feverally died without iffue, the ftiares fell into the reverfion 

LIMITATION OF SUITS. 

In the cafe of a bond debt, it is generally twenty years, but 
has been left to the jury, under eighteen years, to fay whether 
the debt was fati^fied (/). The true time of fuing out a writ 
maybe fhewed {g)* A latitat, is the true commencement of 
an aftion brought by Bill of Middlefex (A), An attachment 
of privilege, is tiot a continuance of a Bill of Middlefex to 

avoid the ftatute (/). Such latter writ, though informal, is 

. • • > 

(4) a Term 444. {i) Iba 720. (e) 3 Term )• (^) 4 Term 39. (#) 
5 Term 518. (/) Burr. 434. (^ ) Id. 967. (-&) Black. 216* (i) ^Tom66t^ 

* fufEcient 
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fufficicnt (a). An acknowledgment of the debt, after th6 
a£iion commenced, avoids the ftatute(^). Fraud will alfo 
avoid it {c). Where the defendant's letters are ambiguous, the 
queftion will be left to the jury {d). A refident in England^ 
when the debt arofe, but dying abroad, his reprefentative muft 
fuc within fix years {e). A foreigner, always refident abroad. 
Is not within the ftatute (/). Aji attorney may file a bill in 
the vacation^ to fave the ftatute {g). Thai ftatute extends to 
refident^ in Scotland {A). A capias ad re^iondendumy is evi* 
dence to fave the ftatute (/). The ftatute of Limitations is 
adopted in equity (ir). It runs firom the time of a debt be- 
coming due, on a note or bill of exchange, and not from the 
dates (/). Where the perfonsd reprefentative had afiSgntd a 
mortgage, fuppofed the property of the deceafed, though in 
truth a forgery, and the difcovery is not made within fix years, 
the affignee will be barred (w). Wherei it is extended to one 
month, by 26 Geo. 11. c, 21. relative to prohibited goods, 
muft be after the condemnation^ provided due diligence be 
^ufed (»). All qt*i tarn a£tioQ$ (except the ftatute of tillage) are 
to b? brought within the year ( o). Though one plaintiff be 
abroad) if the other be in England> tha action muft \k brought 
V^ithip fix years, after the caufe arifcs (>*)♦ 

ubel; 

Words ufed by way of defence, in a court of jufticcj are not 
9£tionabIe {q). On a v(?rdi6t of guilty of printing and pub* 
liftiing only, a venire de novo will be awarded (r). On the trial 
of an indiftment, the only fa£t^ fqr trial, are the faft of pub- 
lifljipg, and truth of the inueqdos (j). The publication muft 
be ftat^d in the declaration (/). A public entry, reflefting on 
thepuWifc admmiftration of juftice, is libelous (»), The juf- 
tification to an aftion, muft ftate the particular inftance of fraud 
(w). If the judges report of a trial be doubtful^ an affidavit 

. («) Black, iijf . {h) Burr. 1099. (c) Dooc* 632. {i) 2 Term 760. (#) 
V^i]foniS4, (/) Black. 723. \ g) T>€»ig. loo. ( i& ) Black 286. (i) 
Willbn 465, Black 925. (i) Barn 969, ( /) Hem Blacks 631. {m) Dong. 
630. (»} Black. 392, ( 0) Dottg. 223. (/ ) 4 Term 516, (f) Biur. 809* 
(r)Ib. s66t. (/)3Tenn428. (/). Black. 1037. (ff) 2 Tttmi99. (w) 
1 Term 748. 

•f 
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of a bye-ftander may be read {a). In a Libel on government, 
the gift confifts in the perfon or matter (^). In an a£lion, the 
vcnu cannot be changed ( r ). To print any one to be a fwind* 
ler, is libelous (d). The writing of a feditious Libel is ho 
breach of the peace {e). Afltgning a reafon on the books of 
a fociety, with regard to the expulfion of a member, is no 
Libel, as in the cafe of a quakcr (/). Reflecting on the me- 
mory, of the dead merely, is not libelous criminally {g). Proof 
that the defendant gave bond to the ftamp-office, for the duties 
on the advertifcment in a news-paper, under the ftatute of 
29 Geo. III. c. .50. f. 10. and had occafionally applied on the 
ftamp-office, is evidence of publifliing by him {A). 

LIEN 

Is much favoured in law, except in cafes of perfonal credit 
(/). It is allowed to a packer for his general balance (/&). 
Freight is a Lien on a cargo s an attorney on papers ( /). The 
f aft or has none, uhlefs the goods are in his poITeflion {m). A 
navy bill, given as fecurity to the indorfee of a bill of ex- 
change, though affigned to the drawee for the payment of it, 
the indorfee has a Lien, notwithftanding he ha§ fent it to the 
drawee («). Whofoever fupplies a fhip with neceffaries, has 
for a fecurity, the ftiip owners, and mafter (g). But the cap- 
tain has none on the ftiip for wages, ftores, or repairs done in 
England (/). The crown has a Lien on the double duties on 
candles, even in the hands of theaifignees of a bankrupt (y). 
An abfolute bill of fale for a fliip at fea, is void by 26 Geo. 
IH. c. 60. f 17. unlefs th^ certificate of the regifter be recited, 
and without ^this the vendee cannot retain the veflfel (r). 
\Yhere property is lodged as a fecurity generally, and part is 
particularly applied, this will npt deftroy the general Lien for 
the balance ; there is no Lien on fecuritics depofited with 
another, unlefs fpecifically appropriated (j). 

(tf) Burr.. 2667* (^) C/iwp. 679. (c) i Term 571, 647. (O lb* 748. 
(/) Wilfon 159. (/) Black. 3^6. {g-) 4 Term i26, (if) Id. 126. (i) 
fiiirr« 2Zii« (k) Id. ttzz. (/) Dougw ioo« (41) 3 Term 119, 783. (n) 
Cowp. 571. {0) Id. 639, '{f) Doug. 97, <jr) Id. 395. (r) 3 Term 406. 
(i) 5 Term 491, 

LICENCE. 
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LICENCE. 

In the cafe of a crofs-nomination to an augmented curacy^ 
the remedy is by quare im/udit^ and not mandamus [a), A 
Licence is neceffary to fuftain an aftion by the nominee, of a 
perpetual curacy for the profits ; but is unneceffary for a do* 
nattive, unlefs twice augmented [b), A Licence by two juf- 
tices, is neceffary for the fale of fpirituous liquors, notwith- 
ftanding the party have one from the commiffioners of excife 
(r). A Licence of abfence from the patron to the incumbent, 
toay be revoked {d). ' ' 

LIGHTHOUSES. 

Britifh fliips, paffnig the Ediftone and others, in the chanel, 
but not touching at any place in Great-Britain or Ireland, are 
not liable to the Light Houfe duties {e). 

LONDON. 

The owner of a houfe with antient Jights, oppofite to an ad- 
joining houfe, may run it up to any height (/), An a£lion on 
the cuftom muft be in London ; but in defence, it is pleadable 
in a fuperior court ; the cuftom does not affeft martial rights 
{g). Freemen are exempt from all port duties through Eng- 
land, except the wines prizes (//). A feme covert fole trader, 
impleadable as fuch, and liable to imprifonment, until fatisfac* 
tion i her hulband'^ goods fhall not be liable ^o the debt 5 (he 
may be a bankrupt, and if her hufband becon>p one, his aflig- 
nees ihall not meddle with hpr effe8:s (/). The validity of a 
bye Jaw, on the return to a writ of Habeas Corpus cum cauja^ 
except in London, is triable in a ^mmary way (^). The cuf- 
toms of London, when in iffue, are triable by the mayor and 
aldermen, by the mouth of their recorder on a proper furmife 
(/). The proceedings on a foreign attachment, miuft appear 
on the face of a record {m\ A builder, on anew foundation^ 
is not intitled to ere£t half his fide-wall on his neighbour's 
ground («). The Court of Confcience there, is legal and 

{a) \ Term 396. (4) lb. 404. (r) 3 Term 560. (i) 4 Term 78. (#> % 
Term 768. (/ ) Burr. 248. < ^ ) Id, 1784, , (*) Hen. Black. 206. ( f *) 
Burr. 1776, (I) Id. 776. ( /) Id. »49. (09) Black. 834. (ii)W. 959. 
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equitable in its proceedings j an<l in which court, an attorney 
cannot avail himfelf of his pVivilege (vz). The butchers, are 
confined to their company (b). When the ' corporation pur- 
chafe land under an a£l of parliament, its powers muft' be' ac- 
curately purfued {c). An aftion. againft a fertie covert, fold 
trader, cannot be removed by Habeas Corpus {d). The court 
cannot notice the cuftom judicially (^). A feme covert cannot fu4 
without the hufband, as a fole trader (/). She cannot give a 
Warrant of attorney to enter up judgment (j-). 

LORDS ACT, 

By 32 Geo. II! c. 28. payments Tnuft be every Monday ; arid 
a judges order is final {/i). The prifoner having once refufed, 

cannot afterwards be difcharged under the aft (/ ); 

'■■■■'■ *,-. » • . .••• . ,. 

LOTTERY. 

, t 

_ 1 , 

The fale of tickets, by which th'e purchafer is to have all 
the benefit,, except the ten pound prizes, is 'vdid [k), ' The 
printer of a news-paper publifhihg an illegal pVopofal, incurs 
the.penalty of 501.' under 22 Geo. III. c. 47. f. lat. (/)• ' 

■ MAkDAMUS, 

IN WHAT CASES ORANTED. 

To enforce a ^bye-law, to iapprove a perfon, and to a vifitor 
(w). To reftore a curate («). Corporators {o): A recorder 
(yft). An alderihan ( j). : A capitel burgefs i^r). For the ad- 
.miflion of a quakei: ( j). To reftore ^ diffenting minifter^/). 
To proceed to an .elefiion of one pufted (fu).^ After a void 
eleftion, un^er ll.;Oeo. I.. c..4.. f. 2.. (w). ; j^br the appoint- 
jEkentjof overfeers (x). Ch^rc]b-w^^^<iehs (jy^. ,, Parilh clerk 
(;5). . Separate appointments ixl the cafe« of- feparate town- 
i^iip^{aa). Tp.a qpu^ty treafuter to^ijeimburfp conftables.(^i»). 

'*'(«) llurr. i5^j/ (^j 1^1323.' (t^-CoWj). '628. ^ ( ^) Black. 1060. (e) 
Jurr. f032, (/) 4 Term 361. (g) lb. 362. . {h) Doug. 67. {/) Hen. 
Black, ifti. (i) 2<T6rm6i7. ( /) 4 TcAi'414. (m) 2 Term 538. («) 
feurr/io44. W W. 1641. (p) Id. 1999. (^) 14. 2089. (V) Doug. 168^ 
(i) Burr, lodj, (f) ^2 Tfcrm J75. (»)*Burr. 13H6. (w) Id. 2008. (*)ttt. 
1391/ (> f Id. 1421. («) Id. 1878, ^aa) I Tcnn 374, («) Burr, i^gy* 

^ • ' To 
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To the lord of tiw: ket, oh the U Geo. t c, 4. ll S. rclittivd 
to the nomination of nuyora^ &t. (n)* To juftices to proeeed 
on a prefentment {h)^ To certify ti. diffi^ntiag meeting'-hou{e^ 
according to the toleration a£t, 1 Wj & M^ ilat« l« g; 1&; (r). 
To the coiAn^on feal of the univerfity of Cambridge {d)i To 
the ecclefiaftical €ourt> to grant a probate of a will (r). T6 
a college^ to affix their feal (/) For the execution of powers 
Under a canal zBl (^ }. To permit courts leet and courts baron^ 
to be held in acciiftomed places (/;). To commifiioners 
of land tax, for the ele£lion of a clerk (/). To compel die 
corporation to affix the feal to the certificate of election of 
corporator^ is of courfe {k). If feveral inconiiftent caufes are 
returned, the court will quafli the return generally. To cer- 
tify that a corporation were not duly aflembled, on a particu^^ 
lar day, and afterwards to ftate the ekfiion of another corpo* 
tate officer on the fame day^ is inconiiftent ; the day is ma-» 
terial, and laying it under a videlicet will not help ; that it was 
not duly afTe^bled to the election of a recorder, is bad ; be« 
caufe it is a qegative pregnant. If the writ fet fordi all the 
proceedings of an ele^on, concluding ^' by reafon wherec^ A 
was elefled,'' it is a bad return, to fay that he was not elected, 
one of the fa£ls alledged ihould be traverfed ; after the rQtum 
made to the writ, no obje£Uoa can be made by the defendant 
to fuch writ (/). 

IN WlfAT CASES R£Ft;S£D. 

It IS a general rule to refufe it, where there is another fpe* 
cific remedy (>/ ). To reftore a clerk of the Bridge-hbufe^ 
London («). Where the party admitted that he had been 
rightly removed (o). To compel the admifiion of a barrifter 
{fi ). Againft the lord to admit a copyholders claiming a de(- 
cent (y). Againft truftets of turnpike roads, for not repair- 
ing fences (r). To the mayor of London, to admit to the 

{a) Bum 14^2. ( h) Id. isjOr (0 Id, T99S. ( d) Id. 1649. (#) Id. 
.«*9$* (/) Cowp. 377. (^ ) Black. 708. ( ^6 ) Id. 716. { /) 1 Tcrnt ijfi. 
\Jk) 4 Term 699. (/) 5 Tcmi 66. (m) Burr. 21869 Cowp. 378, Dottg. 5o9» 
1 Term 396, 2 Term 259, 3 Term 646. (n) % Term 177. ( # J Cowp. 523. 
I/) Doug. 339. (^) a Term 197. (r) lb. 232.' 
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tiffice of iuditor, whert the party eleded had ferved three 
years fucceffively {a). Againft the bank, for not transferring 
ftock {i)i Againft the re£tor, to certify to the bifliop the 
eledion of a lefturef (r)* Where the right of vifitation de- 
volved to the crown (rf). To county juftices, to rate one 
parifh in aid of another^ ^y^^^ within a borough, having an 
dxclufive jarifdidiOn^ becaufe they have no means of inquiring 
into the complaint (^). To the church-wardens for. .a church 
rate, it being within the ecclefiaftical jurifdiflion (/). To 
compel a treafurer under a particular- order of guardians of 
tVie pool", to pay ovtr miohey to them ; becaufe under the par- 
ticular aft o? parliaiAeht, he is bound to pay -obedience to 
fheit orders (g). To admit a veftry-clerk, M^ho maybe elefted 
^t every veftry, and therefore the office is not permanent, of 
coutfe there can be no prefcriptive right ( i ), Decifion upon 
the return of a particular cuftom, is good (i). Where the 
writ is fof i^ftitution, a return that the party was not duly 
*lefted, is bad (k). If a writ be for admillion, a return not 
duly elefted, is good (/). Where the return embraces inde- 
pendent matters not inconfiftent, yet good and bad, the court 
will quaih all that is bad ; and when Inconfiftent, all will be 
quaflied {m). 

MAxms. 

Boni judick efi ampliar^ juftitiam («)* Qui prior eft tempore 
Jtotior ejl jure [o). All afts in pari mattria^ are to be taken to- 
gether {p ). In pleading via trita^ via t^ta^ it always was the 
rule that two affirmatives cannot make an ifTue (£). Communis 
error /aci$ jus (r). Legal fi6tion$ are not to be contradicted, 
for the fake of formal objcftions (j), A third perfon fliall 
neither fuffer, or profit, by the fraud of another (/). In pari 
delicto potior eji conditio defendeniis {u). All mercantile con- 
tra£b, 9Ught to be conftrued liberally [w). Expreffiops iifed 

{a) 1 Tertn 423. (*) Doug. 50a. W 4 Term jij. {d) Id, ti^. {i) Id,^ 
778. (/) 5 Term 364. (^) lb. 549. (^}Ib.7i4» (/)Cowp,4i3. {k) 
Doug. 79, ( / ) Id.' 80. (j?) 2 Term 456, Burr, Jt045. (») Burn 304. {9} 
boug. ii. \p) Id. 30. (q) Id. 60. (r) Id. 98. ( r ) Id. io8. (1) Id. 117. 
(•) Id. I43, 452, 4J4, 670^.678. (w) Id. 264. 
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bjr the court, are to be undcrftood with relation to the fubjcft 
matter before them (a). The intention of a teftator muft 
prevail, if confifteiit with law ; but effcft muft l>e given to 
all the words of a will, if poilible ( i ). Freight is the mother 
of wages, and the fafety of the fhip the mother of freight (<r), 
Quod ifuomemm efi non Ikitum ift[d). Quod ab initio non valit 
traQu umfioris mm tofivalefdt [e). Remedial laws are to have a 
liberal coziftru£lion i but penal kws are taken ftri^y (/). 

MANOR. 

. Quit rents and cafual profits of a Manor are not rateable to 
the poor [g)^ ^y a grant thereof, with an exception as to the 
wates, will create a feverance, though the right of the copy* 
holders be continued by immemorial cuftom [h). Any feized 
in fee of part of the wai^e> may approve leaving a fufficicncy 
of commoQ, though he be not the lord of the Manor ( i). In 
iiie conveyance of a cuftomary eftate to a tenant, antient fer- 
vices, cannot be refervcd for him, as the ftatute of quia emptor n 
muft then hold of the iuperior lord {k). A court baron muft 
beheld before two free fuitors at leaft (/). 

MARRIAGE. 

« » 

When in a foreign country^ it is to be governed by the laws 
there ; if conti-afy to the 26 Geo. II. it will be void (/«). Is 
void if celebrated in a chapel (»). All conditions in reftraint 
of Marriage are taken ftri£H^ (o). Marriage contracts are 
looked on with a jealous eye {p). A note given fraudulently, 
to carry on a Marriage Treaty, will be good againft the drawer 
(y). After a folemn declaration, by a woman, that Jfce was 
married, and that goods in the poflTeffion of the reputed huf- 
band, were his in her right, (lie fhallnot afterwards, as againft 
creditors, be allpwed to contradift herfelf ( r). A Marriage 
fn fafl:, need not be proved in civil cafes, except for criminal 
cbnverfation (j). By 21 Geo- III. c. 5S. previous Marriages 

( m ) Doug. «70- (') Id. 30«. (0 H. 523. (^) H. 588. ( O M. <3fr 
(/) Id. 68 5. (jf)Burr. 991. [h) % Term 415. (/) 3 Term 445. (i) 
4 Term /4^. (/)Ib. 446. (^) Burr. 1079. («) Doug. 634, (0) Burr. 
»^S5- (/ ) Id. %ty>. (f) Black. 363. (r j Cowp. ^33. (/ ) Doug. 166. 
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kre declared valid {a\ Baftards are .within the meaning of 
the M^rrigge Afts, requiring the confent of. father, guardian, 
or mother, to the Marriage of a minor (^). Publication of 
banns, or figning the regifter ,to eftablifli a Marriage, in refpeft 
of the Marriage Settlement, -need not be proved {c). A 
ftror^g acknowleclgment,' and ah open avowal of the Marriage 
for eighteen years together, is fufficient to eft^blifh it inter 
<^/wj,-on a fuitof jaStitation, without a£lual proof, if previou^s 
to 25 Geo. II. {^).. .Where a note was given by the fathet, 
on the Marriage of his daughter, for which the jury found, 
prefuraing the JVIarriage legal, the court refufed to fet afide 
'the verdia (^), ^ 

MARINER. 

On the lofs of the (hip, wages ceafe ; and it is matter of 
fa£i fof the jury to decide on the firft place or port of deli- 
"very (/). In a fuit in the Admiralty Court, all the Mirifiers 
may join 5 and there both flaip and captain are liable for wagCs 
{g\ That court has a jurifdiaiion on contraSs made On land, 
-uniefs fpecial, or, under feal, and there a prohibition ihall go 
{k). After fentence, a prohibition fhall not go, unlefs a war- 
rant of jurifditlion appear from the face of the proceedings 

MARSHALL. 

The appointment of the crown, is purfuant to the 27 Geo. 
IL c, 27. he is qualified to aft as* a commiflioner of the land 
tax [k). The ufual place for e^cecution of caphal offenders 
in his cuftody, is at Saint Thomas a Waterings (/). The ge* 
neral order on his appointment ( i» ). 

MARSHALSEA COURT. 

The pfeint, not the ^ajiiasy is the commencement of. the 
*£lion there (»). 

{«) Doug. 637. {«) I Term 96- (<) lb. 367. ( 1^) Black. 877. (#) 4 

Term 468. {/)B«rr. 1845- U)^^ >94^* W W- '^50- (0 1^- ^nV 
(l)Bwr. 1289. 10 Id. 108&. («) Id. aiSj. {tt) Doug. 62. 
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MANSLAUGHTER,, 

The benefit of clergy t^ a b^ to an appeal ( «-). tn the czCc 
of death, by firing in the ufual way in the imprefs fervice {£>)* 

MALICIOUS PROSECUTION. 

The declaration in the aftion, muft ftiew the original fuit 
ended (c). And rauft be founded in malice, and without pro- 
bable caufe (4/). 

MARKET TOWN. 

Woollen cl6th may he fold in Market Towns, but not'in 
opon fair, contrary to 1 & 2 PhiL & M. c. 7. relative to. the 
fale of wares retail by ftrangers {e). It is a trefpafs to fet tables 
in a Market-place for the fale of goods (/). 

MAYOR. 

It is a queftion if a Mayor ds faRo intervenes, whether the 
Mayor of the forrner year, who is returning officer, and is 
intitled by the charter to hold over, until, a legal fucceffor is 
chofen \ can be elefted the third year, by 9 Ann, c. 20. f. 8. {g). 

MAJORITY 

In a contra6l, relative to the poor, it is not neceffary that all 
the church-wardens and overfeers fliould concur, under the 
9 Geo. I. c. 7. f. 4. (^). 

MAINTENANCE 

Laid afide as repugnant to the feelings of man ( i)^ 

MERCHANTS. 

Their law is the law of the land (j&). 

MESSENGER. 

. THfe King's Meflenger defending himfelf under a- warrant 
from the fecretary of ftate,^ muft flxew that he afted in obe^* 
; dience to it (/)• /^ 

(«) Bum 2801. (i) Cowp. 830. (0 Doog. 205. (/) 2 Tcrnr2jTi 
(#) Doog, 243. (/) Black, 1 1 16. (f ) Doug. 382. (V) 3 Tcrln 592; </) 
4 Teim 340. ( k) Bunv 1669, (0 U. 1767. 
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METHODISTS AND DISSENTER^ 

' Are intitled to protedion in their meetings («). 

• • • 

MINES OF tEAD, 

Are not liable to the poor rates, but the lord in refpeft to 
the profits is liable to fuch rates ; and alfo to the land-tax, be- 
caufe it is vifible real property within the parifh {b). Ejeft- 
ment will lie for fuch inines ( r }^ 

MILITIA. 

A fubflitute i$ a Militia-man ( d). 

• « 

MrSNOMER 

■ 

May be pleaded after a fpecialimparlance {c). 

MISRECITAL. 

If the defendant undertook to fet forth the ftatute of the 
^23 Hen. VL c. 9. in a plea to an a£lion on a iherifis bond, a 
literal Mifrecital is fatal [f). 

MODUS 

. Muft be proved as laid, or the defendant will be intitled to 
a verdi6l and cofts {g). If pleaded in the eccleiiaftical court^ 
9, prohibition will be granted before final fentence [h). 

MONEY. 

Payment of it into court, is an acknowledgment of the 
a^ion^ to the extent of the fum paid ; and the plaintiff, at all 
events, is intitled to colis up to the time of payment ^ and 
where the demand is for imliquidated damages, fuch payment, 
after a plea. by a judge's order, would be irrfegulat; yet if 
taken out by the plaintifFj^ the irregularity is waived ( / )• 

(«)6uiT. \6%i. {b) Co%. 453. {c) Doug. 291* {d) Burr. 1191. (#) 
Blac^. 5J. (/ ) Poug. 90. U) I Term 427, ifi) lb. 532. (0 Burr. 578, 
.iT€rm46(» 7io,' 

MORTGAGE. 
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mortgage; 

A Mortgage of fhips cor cizgoes upon die ktgb fcas 1$ gfipd^ 
by delivery of the biJl of fale [a). In the cafe of copyhold 
preuiifes, abfolute in the Mortgagee, if the teftator, by his 
M^ili, frent it 9& part of his perfional eftatt, the heir caanot 
claim to be admitted to the copyhold [h). A Mortgagee is a 
-purchafcr, within the 27 Eli^. c. 4 relative to fraudulent coftf 
veyances ; and therefore a vol^in^ary fettlement^. made ^fter a 
Marriage, is void as' againft him {c). By hu(band and wife, 
of her eftate, after his dsath will be void ; but her re-delivery, 
after his death, will make it good, and circumftances jnay 
operate as fuch re-delivery {d). A Mortgage in fee, by the 
lord of the manor, who afterwarde 'i>urchafes lands holden of 
the manor, and. takes furrepji^rs to himfelf in fee, they yirill 
enure to the benefit of the Mortgagee ; and a fet4:lem€nt by 
the lord of the lands in Mort^^ge, will pafs the equity of re- 
demption of fuch furrendertfd copyholds. A Mortgagor can* 
not ' diminifh the fecurity of bis Mortgagee (e). A Mort- 
-gagee is intitled to the fent m arrear at the time of the notice, 
and may diftrain for it {/). The Mortgagee, may in eje£^ 
ment, recover againft a texiant, under a Icafe, fubfequent to 
the Mortgage, without any notice to quit {g). But if the 
tenant is encouraged to lay out money on the ftrength o^ it, 
vby the Mortgagee, he fhall not turn him out during the term 
(/4). But if the ejeftment be merely to enforce -an- attohv- 
ment, the tenant fhall not fet up fuch Leafe againft the Mort- 
gagee (/). The tenant ta the Mortgagor, failing to give no» 
tice to him of an ejefeYment by the Mortgagee, dbes net in- 
cut the penalties of 11 Geo, II. c».19. againft^ fecjeting ejed* 
'ment {k): A fecond Mortgagee, taking ah affignsieiit cf a 
•term to attend the inberitance, with all the ■ title deeds, m^ 
recover, in an ejeftment, againft the firft Mortgagee, without 
notice of the prior >fort^3ige(/). A mere change of trail, 
or truftee, does not make fuch a change of property, as to 

• |4) B«T. 941, (i) U, 969, ft} C«vp.a7«- f/> »^iig4 53' fefA 
«94- (/) W. 270. (g ) Id. 21. (h) Id za. ( i ) Id. zf. . t4> f.T«|»<49« 
J/) « Tttja 755, j6i. 
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amount to the revocation of a will ; and therefore a convey- 
ance by the Mortgagee, in truA for the Mortgagor^ fubfequent 
to the devife, on the difcharge of the Mortgage^ will not 
affeft the intereft of the devifee (a)^ - It is a queftion^ whether 
-an a£lion for mefne progte will lie by the Mortgagee, ag&inft 
a tenant by leafe fubfequent to the Mortgage (^). A prior 
incumbrancer having the heft legal title, may fatisfy himfelf 
of any oth^r incumbrancers ; although unkttOT?R ^o thp fo- 
cond Mortgagee, at the time of advancing his money (r)» 
The poffeffion of the 'Mortgagor, ia'thc poffeflion of the Mort- 
gagee; and as touiphing the- inheritance,' there' i]$ but one 
title. between them (d). Where diere are feveral Mortgages 
to the fame perfon, the court will not compel the Mortgagee 
to accept the redemption of one {e). A Mortgagee in pof- 
feffion for forty days, gains afettlement (/). The Mortgager 
cannot difpute the title of his Mortgagee {g). Nor fet up the 
•titie of a third perfon againft him I A). 

MORTMAIN. 
A devife for the benefit of particular fellows, is good within 
the ftatute of 9 Geo. IL c. 92. but to colleges in truft for 
other charitable ufes, would be void (/}. 

MUSICAL COMPOSITION. 

• For the encouragement of learning, copies of printed books 
are veiled in the authors ; it is a writing, though not in laii* 
guage, or letters, and is within the 8 Ann, c« 19..(^). 

MUTUAL DEBTS, * - / 

Setoff againft each other, by 2 Geo, IL c. 22. C IS. &$ 
Geo. IL c. 24. f. 5- (/)/ 

MURDER. 

. Principals in the fecond degree, depend on fa&s found bf 
Ae jury 5 feveral indi£led> one for giving the blow, and the 

( A ) Dowg. 6I4. (*) id, 2«. W I Term 763- W ^^^-^ J^S- (^ ^^^^ 
jth. { r) Dottfr 610. ; ij) Cowp;6pi» dff) . I Tf Fin j$Qk , (1) BJpdb. 90; 
U) Ccwp. its. (/) Bunr. 22i*. 
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ftther as aiding and affifting'; evidcficte that ei^er gave &e 
blow, will fupport the indi£tmfint (<2). 
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MUTINY. 

The Mutiny Laws are intended to guard the civil auth(v- 
rity. The foldiers may be bilteted by the deputy high conr. 
. ftable (i). A convidion for not quartering them^ i^uft ^a^ 
the evidence (^). 

NAVIGATION, 

- The obftniQion thereof, by cafting ruhbifh. Is an offence 
againft 34 & 35 Hen. VIII. c. 9. & 19 Geo. II. c. 22. («/). 
'The foil of a navigable river, by legal prcfumptipn, belongs t<» 
(he king(tf). 

NAVY STORES, 

On a conviftion for concealing them, the penalty is 2001^ 
©r c;orporal puniftiment in the difcretion of the court (/), 

NEW ASSIGNMENT, . . 

In trcfpafs, th^ fepond accpunt fcjeiqg generjil, ^nd which 
IS added to avoid locality, (ioips not always avoid th^ neceffity 
of a newaffignment ; but there can be none, without a fpecial 
plea ; and wh^re the plaiptifF is driven to a new affignraent, 
ie may give the matter i^ evidence Qii the fecond ?ount, <)n ^ 
.plea of not guilty (^). , 

NEW FOREST. ' 

By the 9 & 10 W. III. c .36- for the increafe arid prefer-? 
ration of tiipbcf thcre^ ^hc crown may jnclpfe (>4), 

NEW INN. •' -• ' 

A furrender of chambers paffes the eftate before admiiSon; 
and" the fociety may maintain an ^jeftment, ^fter the .destji. of 
the furrenderee, before jidnvflion (/)% ^ 

(a) Doug. 197. (h) Burr. 1162. <f). Doug* 469* {d} B«t. ^$. . (#) , 
Doug. 425. t/) S T€iai37o. {fj 1 Tctt^42^. {i)amxt.% 119. .{(\. 
1 Term 393. - • . 

NEW 



NEW- TRIAL, (when orahtr^). 

If the verdift be for the defendant, who had undertaken to 
honor a bill of exchange {a). In ejcftment, under particu-r 
lar circumftances, and after two concurring verdifts (i). 
Whpre fuWtential juftic^e h^s nqt been obtatQeds an4 when 
exceflive damages have been giyen {f). . And in criminal cafe* 
V^here injuftice has been done (d). In the like cafes, where 
there appeared ftrong partiality in the evidence (tf). In cri- 
ioinaj ?&its, the New Trial is moved for on the report of the 
judge ; and the affidavit of the jury, that the verdift wa« takea 
contrary to their intention, and the judges dire^ion (/). Or 
if the judges report be contrary to evidenpe on the other fide 
{g). Oi> difppveiy of new evidence (/4). On ^ criminal con- 
yiftion, it (hould be moved for within the firft four days of the 
term (/), If the plaintiff refufe a nqn-fiut againft the judges 
ppinioUj, the; Ne\v Trial muft be witbont cpfts l^k)^ 

WHEK REFUSED* 

If the plaintiff is not injured, pr in the cafe of trifling da- 
mages, although the verdift be againft evidence (/). And on 
the fame groupd, where the v^rdifl is fqr the plaintiff, on a 
wrong principle {m). On a hard cafe n^erely («). When the 
verdift is for the defendant, in an a£Hon for a malicious pro* 
fecution, becaufe it is of a criminal nature [o). For exceffive 
damages, in cafe of perfonal torts (/). In qui tarn a£tion for 
killing a hare (y). For defe£live evidence in the power of the 
party at the time ( r). On the acquittal of a defendant, upon 
an indiftment for not repairing a highway (j). • Where n6 
frefh light can be thrown {/). Although a jury, in a fimilar 
cafe, gave a different vercUft {^). In a writ of right, unleiK 
the verdift be flagrantly wrong {w). Upon two contrary ver- 
4^i£ls [x). Where the verdift in debt is oply in part of the 

(m) Bntr. t669« (fi) Id. 2109. (<) Oowp. 6ot, ; Term t$y^ 1 Term 277, 
id) 5 Term 437. (f) Black. |7«* (/) Wflfon 329. (g) lb. 2^9. (4) 
Bl^k. 9;$. (i)$ Term 436. (i) Black. 670. ( /) Burr. 6g ^, Black. 9; i . 
(m) Id. 936. {my Id. 1 3ot. W Cowp. 37. ( / ) Id. 230. (f) WUfon 1 7. 
(r) Id. 89» 2 Term 213. (/) WQ^ft a9f. (/) Bla^k. 41 1, ^u) Id« 80a. 
^<uf}IcL94u (jr}I(»«963, 



fum demanded, but for What is actually due (a). - ' On the ob-^ 
)e£lion to the competency of evide^Ke (^). On value alone 
{c). 

NIL ffJBUIT JN TENEMENTIS, 

■ Fs the proper plea to a declaration, where the defeiwiaiit 
intends to difpute the title {d ). 

NJSl PR JUS. 

The audiority of a judge in fuch court^s by Ae commiffioa 
ef aSizc (e). 

NON-SUIT \ 

DiTcountenanced, when hot founded on merits {/)• If one 
of the two defendants fuifer judgment by default, a rule for 
judgment, as in the cafe of a Noa-fuit, will be refufed, becaufe 
as to both, the plaintiff mull be out of court ; but this cafe 
is out of 14 Geo: II. c, 17. giving cofts to the defendant {g). 
A Non-fuit for mif-direftion ^ill be fet afide {i). Will not 
be fet afide, for the purpofe of amending a replication, • on the 
ftatute of limitations (/). Cofts are payable to the defendant 
on a Noa-fuit ; but upon an arreft of judgment, each pays his 
own (i). If one defendant fuffer judgment by default, the 
plaintiff need only . give evidence to aflfe£i the reft ; and the 
jury are toconfider, whether the trefpafs proved, be the fame 
.as confcffed (•/). If in eje£iment the. leffors deed, and co- 
lorable evidence of fraud or imppfition oil the plaintiff be given. 
It muft be left to.the jury ; and a Non-fuit will be wrong (m). 
After the plaintiff has appeared, he xannot be non-fiiited 
without his confent (»). But an undertaking to give material 
evidence to fix. the venue, is- cot a Cionfent (a). In replevin, 
either party may take down the record; and tb^refpre^^herc 
can be nojudgment, as in the tfafe of .a.^No^rjGjut^(/i). . It may 
be moved for without a term's notice ( j ). 'the infolvency oi 

tiiie defendant, : fabfeqjueatti^ tii^^£li^y is it igpo^ c&u& agaioft 

• • •. • ■ i ' ...... 

(a) Bl«<i. izzu <*) I T«wi fiTi' :W ^, Trri^ I'rj, (^).D^fr 59*« 

(i) Cawp. 407. ( />I4 4^3, I J<M(4^, Poug. if64.. .W Conf^ 599. 
(«) 2 Term 275. ( 9 ) Id« x8 1 • (p) Black, 375. ^) U» lit j. . . ^ 
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fuch judgmeilt [a). It cannot be recorded iftbank{^), -la 
ejeflment, a non-profs may be entered againflt all the de* 
mifes, except one (r). - '* 

NOLLE PROSMQUIi . -^ 

Where two fever in pleading, a Na//e Profiqui may be en- 
tered as to one, and the aftion will proceed a|;ainft the other-; 
and the like as to the defendant, "who ought not to have beeA 
joined [d). But although the counts are improperly joined; 
this proceeding will not be allowed as to part of the declara^ 
tiGi>(^). 

non-pros 

• In trefpafs, againft feveral, for want of a declaration, fiiould 
be joint .(/). 

NON.RESIDENCE. 

The 21 Hen. VIIL c. 13. is remedial, and the re&ormuft 
be perfonally tcrfident on the parfonage ;- where there is btie, 
the ftatute muft be performed cy Jires ; and therefore if there 
be no parfonage-houfe, the refidence muft be in the parilh 
{g ). It is a queftion whether more than one penalty can be 
recovered in owe year (i^). 

\ NOTICE 

Of an inqnffitioti, at the affi2es, upon the coroner^s oniif- 

fion (/). To take the livery of London {k). In the cafe of 

corporations, conveying land piirfuanC to a£l: of parliament, 

irequiring a written Notice relative thereto, an order of fef- 

*fions in which the Notice is not ftated is defeftive, and not 

,to be cured by ao appearance {/). If a conveyance be void 

agsunil: a purchafer, within the 27 £li2. c. 4. a Notice to 

fiih purchafer will make no difference («). As to the r^- 

gifter aft, 7 Ann, c. 20. the party %vill not be relieved in 

equity, hapHbg Notice, becaufe the aft is complied with (;^). 

In the c^fe pf an adverfe tenant, the Notice to quit is not 

{a) Doag^. 646. {b) Wilfoa 301. {c) Id. i. £W} Wilfon 89, 306. (/) 
Hen. Black. io8. '(/} Burr. 3418. i^g) Cowp. 341,. 429, {h) Bl^ck. 906. 
{$) Burr. 19. (1) Id« 239. ( /) Cowp. 30. («r) Id. 280. («} Id. 712* 

required 
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Acquired to fupport zn cjcQ:mcnt (a)^ Nor where by the terms 
of a kafc it is to end on a given day (h). A Notice to quit 
at Lady-day, is Jirima fcuie evidence of a holdii^ from Lady* 
day to Lady-day (f). And on fugh a tenancy, half a year's 
Notice to quit is reqmred, which lAuA ^nd at the expiration 
of the year, without diftin£^ion, between houfes afid lands \^d\ 
After the expiration of a life eftate, Ndtice to quit by the re* 
maindcr man, a fubfequent acceptance ofi rent by him is 
only evidence of z tenancy, from year to year, and the Notice 
to quit remains good. If the leflbr miftake the title, and 
prove a different time than that mentioned in his Notice, he 
will be non-fuited {e\ But where the Notice is to quit, or 
the party (ball infift on double r^nt, fuch Notice not intending 
to offer a new bargain, will fupport an ejectment (/)• To a 
tenant under a leafe, fubfequent to a mortgage^ the Notice is 
not required {g )• If the Notice be to quit, or pay double rent, 
the latter will be due oji the holding over \ and a fufa^iqiquent 
Notice, after the expiration of fuch Notice, in fubftance the 
fame, is no w^ver either of the firft, or of the double rent 
whijph has accrued due \JC). On appeal againft a poors rate. 

Notice muft be given to the church-wardens or overfeers(/X 
Under a tenancy from year to year, prior to t niortgagei or 
the grant of a reverfion, the tenant is intitled to fix months 
Notice, before the end of the year [k). For the production 
©f papers, in a penal aQion, a Notice to the attorney or 
agent, is fufficient (/)• An infant .fuing by attorney, muft 
give Notice of his guardian's place of refidence (wi). It has 
been faid, that to fuperfede, or quafh a writ. Notice of a mo* 
tion muft be given («). Where proceedings are ftayed by con* 
fent, the Notice is unneceffary {p\ Nor on the reyiy^l, 
after an injunftion (yS). Rcafonable Notice muft be given to 
the bail, upon a fcire facias {q).- Where by. law it is re^- 
quiredi before the party is affe^ed, .leaving it at hi? houfe, is 
generally fufficicnt s this will extend to, a Jubpxna out of Chaiv- 

\a) Cowp, 66«. {h) I Tenii 162. (<•) lb. i6|. (V) lb. 159. (f)^Il. 
161. {/) Doug. 167. ig) Id. 2U (*) I Term 53, (1) Jk tzf. . (i) ib* 
380. (/) 5Tcrm3o6* (w)Wilfoni.' («) H. 46.' (^)'bladE. 762. (^) 
Id. ^%^. (y) Id. 807* 

ccrT» 
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teryj or a qifo^^imi^ froW the Exchequer; but not to any kind 
of procefs to. bring a party, into contempt {a). An ex- 
clfe pfjicer is intitled to it, under 23 Geo. III. c. 70. f, SO. 
before ana£^iony for any thing done bona jide^ iii the fuppofed 
execution af 'ht$ duty'^i^). A Notice .to quit at Midfummer^ 
on ?i tenure frora Michaelmas, is not fufficient ; and the ob^ 
jeftion may be taken'at the trial, although none made when 
the Notice was given (r). A Notice left with the fervaut, at 
another dwelling-houfe, is ftrong prefumptive evidence that 
the mafter had k, 2lvA is left to the jury {d)^ 

NUDUM PACTUM. 

The idea is calculated and adopted to prevent inconfiderate 
promifes ; . but the objeftion will not hold, if the undertaking 
be in writing ; a departure, or a fufpenfion from the purfuit 
of a right, wilfbe fiifficient to fupport a verbal promife (/?)* 
The promife of a bankrupt to pay a debt, in confideration of 
the cri^ditor agfeeing not to prove it under the commiffion, is 
not Nudum Pa Aim (/). 

NUISANCE/ 

When it arifes from a mere exccfs, the party cannot abate 
the whole (^), If the indiftment be bad, the party fliould 
demur ; becaufe the court will never quaih it upon motion (^), 
"A private Nuifance, is abateable by the injured party (/). 
Thef violation of a public law, is not within the idea of a 
Nuifance [k). 

NUL TIEL RECORD 

Is no pica to an aftion on a foreign judgment j and fuch plea 
is nugatory, although the plaintiff has called the judgment a 
record in the declaration ( / ). 

(a) 4 Term 46;. {i) j Term i. (c) 4 Term 3SZ. {J) 1^1.464. 
(#) Burr. 1669. (/) Cowp. 5^4^. {g) Burr. 267* {h) »• aii6. (i) 
'WUfoacS, (/f) Barf, 1770* (/)Douj.4, 

OATH# 
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. OATHt 

By the common law, is not confined to form j a Jew, on the 
Old Teftament, and a Turk, on die Alcoran, may be fworn 
to give evidence on a criminal profecution {ay, After the ad« 
cufed has fully anfwered by affidavit, he caxHiot be examined 
we Unus {b). 

OFFICES AND OFFICERS. 

• • • 

At common lawj a biflK>p, with the confirmation of the 
dean and chapter, might bind his fucceiTor ^ but this is re- 
ftrained by the ftatute of TEliz. c. 19. to twenty-one? years, 
or three lives, ref^tving the acctiftomed rent {c). A mandamus 
will lie for reftoring a parifh clerk, who is a temporal Officer 
[d). An attachment will lie againft a fummoning Officer, for 
taking money to excufe jurymen (e). Officers belonging to 
the crown, are exempted from ferving on juries. (/). Where 
two offices are incompatible, the acceptance of the higheft, 
ijifo faSlo^ vacates the other (j-). A fujfpenfion will not amount 
to a vacancy ; all neceffary a£ls mufi ftill be done by the par- 
ticular officer, to give them validity [h). The head of a col- 
lege cannot maintain an affile for it, becaufe he hath no fole 
feifin (;). Arrefting any, not ddcribed in their warrant, not 
juftifiable, under the ftatute 24 Geo. II. relative to, notice, 
previous to atlions againft juftices of the peace (k). The 
crown may exempt perfons from^ ferving the Office of con- 
ftable; and .a younger brother of the Trinity-houfe is ex- 
empted (/). A jurat of a corporation may be elefted town- 
clerk, who may attend without fummons; the clerks of aflize 
and arraigns, have pp jurifdi^ion to decide on any queftion, not- 
withftanding the infertion of their names in the commiffioa of 
oyer and terminer (w). The half pay of an officer is not affigiiable^. 
and therefore need not be included in the fchedule under the lords 
aft ^ nor is his future half pay («). The clerk of the papers of the 
King's-Bench prifon, muft refide there himfelf ; he cannot zBl 

• 

(«)CQwp. )8q. {b) WiUbii 3(x (r) Burr. sii. (^0 Cov^. 3.7o« (r) U» 
752. (/)Doug i8i. (^) Id. 383, (A)2T«rm35i-,(')Ib.|55. (♦) 
Black 563. (/) I Term 6^6. {m) z Term St. (5) 3 TermSSi. 4 Term 14S* 
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liy deputy {a). Where they may be fued„ and certain privi- 
leges are conferred on them by r particular a£i, and new ob*- 
ligations are impofed by a fubfequent aft, the privileges given 
by the former jaw, wiU not attach in refpe£t of things done 
wder the latter {6). 

OPINION 

Of a witnefs on an infurance caufe, inadmiifible {c). 

OPTION. 

When one of two things is to be performed, the eleftion is 
in *him wh# is to perforip {d). If part of an alternative be 
prohibited, and fubje£l to a penalty, the party having made 
iuch Option, Ihall incur the penalty {e). 

'' o It;' 

Will on proper occafions, be conftrued to mean *^ and" (/) 

ORDERS OF BASTARDY. 

The coverture will not proteS the wife from punilhment^ 
for difobedience to fuch order, made while fhe was fole. The 
produSion of Baftards, is a crime by 18 Eliz; c. 3- and the 
xiother a vagrant, within the 6 Geo. I. c. 19. f.* 2, {^). 

ORDERS OF JUSTICES 

Arc to receive favourable conftruffions [i). Otherwife on 
oonvidions { / )• Two juftices, within the fame hundred, hare 
jurifdi£lion ; in cafe of the inability of the hundred, they are 
to affcfs any other parifh [k). 

ORDER OF REMOVAL. 

The S & 4 W. & M- c, 11. f. 6- relative to the fettlemeht 
f)f the poor, is not affe£led by 9 Geo. L levelled againft frau- 
dulent purchafas; and by 17 Geo. II. c. 38. are not com- 
pellahie to rate even occupiers who are unfit (/). An order 

■ > 

, («).4,'IVnn 7»6» 5 Tmrm 909. (*) 5 Term 16. (f) Do«g. 512. <VJ 



15- (t) Id. 14. (/) 3 Term 470. {g) Bvrr. 1679. (h) Biurn 
400^ Doag. 112, (/) Doug. 638, {k) Id» 576. (/} Biirr. 37i« .» . 

• not 
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not appealed againft, only coiDcludes flic parties (a). It i^ 
merely a prohibition from returning in a ftate of vagrancy ( i )- 
Without any alteration of the paupers circumftances, it may 
be executed at any diftance of time (r). If feparatcly figned, 
it is only voidable^ and the fubje£t of an appeal at the ifext- 
feffions ; the returning in a ftate of vagrancy, is an offence 
within 13 & 14 Car. II. c. 12. f. 3. & 17 Geo. 11. t^ S/f. 1. 
(J). A general commitment, until difcharged by due courfe 
of law, is defe£live ; the confinement fhould be for one months 
and the commitment of the wife being illegal, although 
founded on the Illegal a£l of the hufband is aftionable (e). 
A general order to go to, and continue at the poor houfe with 
a view to a maintenance there, is defeftive (/). The order 
of confirmation is univerfally conclufive ; but of rcverf^I, con- 
cludes only the parties {g). Of the nurfe and children to their 
derivative fettlement, without noticing the parent's death or 
fettlement, is good (^). The children, until they acquire a 
fettlement, follow their parents (/). Long cohabitation is 
fufEcient proof of marriage, to ground an order for the re- 
moval of the children ( k ). The order of feffions on appeal, 
need not ftate the cafe fpecially (/). An order, quafliing a 
poor rate, witVout relieving the injured party, will be quafhed 

ORDER OF SESSION 

For quafhing a poor rate, without any reafon> is good^ and 
the adjudication mull appear (»). 

ORDERS UPON SURVEYORS. 
The quarter feffion originally, have not jurifdiftion ovcft 
their accounts, which are confined to fpecial feffions, by 3 & 4 
\y. &M. €• 12. f. 9. {o). 

ORIGINAL WRIT 

Tefled before the caufe of aftion, is abateable (JiJ; 

{a) I Term 164. {I) 2 Term 71 1. (c) 4 Term 473. (^0 Bnrr. (96, 6or, 
{e) Id. 602. (/) Id. ^678. (g) Id. 354. (B) i Term 164. (i) Buit^ 51 Ot 
170. (i) Id. 133011 (/} Id. 514, {m) Id. 2637. t') ^^ *^^i^ M I^* 

OVERSEERS. 
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' ' OVERSEERS, 

A juftice of the peace, who was a lieutenant of the marines 
on half pay has fervcd the office {a). Only four can be ap* 
pointed ((i). A rate cannot be made to reimburfe them, but 
they may retain; the rate (hould be monthly, and by 17 Geo, 
II. G. 39. their executors mufi: pay over the money coIle6led 
before other debts (r). The alteration of a rate, without any 
bad intention, fhall not be the fubjeft of a criminal charge (^/). 
Women, and labourers, may ferve the office {e). A majority 
of the pariQiioners, confenting to their contrafts, under 9 
Geo. I. c. 7. f: 4. is fufficient (/). If upon any difallowance 
of their'accounts, by the feffions on appeal, without directing 
the payment of the balance, it will be compelled by mandamHS 
to two juftices out of fellions [g]. An order appointing one 
fubftantial houfeholder of the parifh, Overfeer for a particular 
hamlet, was confirmed generally, at the feffions, with cofts, 
and affirmed in the King's-Bench {k). A fpecific fum cannot 
be proved under commiffion of bankruptcy, againft the Over- 
feer, before his accounts are delivered in ( / )• The pariflii- 
oners may appeal to the feffions, againft the appointment 
under 43 Eliz. c. 2. [k). An appointment for the prefent, or 
for an enfuing year, will be good ; but if dated on a Sunday, . 
will be quaflied (/). An appointment for the fubdivifions of 
a parifh, or feparately figned by the juftices, is void [m). 
Where the parifh confifts of feparate townfliips, the mode of 
compelling an appointment, is by mandamus {«). To entitle 
adiftrift to feparate Overfcers, muft be Hiewn a tov/nfliip ; and 
that the parifh cannot have the benefit of 43 Eliz. fo as to 
maintain thcifown poor, as a parifh [o). And where a parifli, 
confifting . of feparate diftrifts, with an immemorial feparate 
rate, the money blended, yet proportionately applied, but 
becaufe the feffions did not ftate, that the parifli could not 
have the benefit of that ftatute, they were ' held not intitled to 

(«) Born 246. (i) Id, 445. (r) Id. 1153. {d) Doug. 449. (e) z 
Tenn 39^. {/.) Id. 5(52. (^)4Tenn246. (it) Id. ^^^ (') » Term 
369. (i) I Term )8. (/) Burr. 1905* C^wp. 139, 2 Term 39^, 4 Term 
J''^* («r) Dwg* 332, J Term 38. (») i Term 374, ( a ) Id. 376. 

N maintain 
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maintain their own poor feparately {a). A perfon refiding 
out of, may be appointed Overfeer for the hamlet (^).. They 
may be appointed by feparate inftruments (r). And the form 
will re£eive a liberal conftruftion {J). 

OUTLAWRY. 

Every offence againft the peace, and without force, may 
ground the procefs {e). The 25 Edw. III. flat. 5., c. 14. re- 
lative to the writ of exigent, does not apply to oyer and ter- 
miner, and gaol delivery. The names of the coroners need 
not be fubfcribed to the judgment, but it mufl appear to have 
been pronounced by them. The procefs of cajiias and exi- 
gent, will be prefumed regular, and if the record ftate that 
the juflices' of oyer and terminer, were afligned by letters 
patent, the great feal will be prefumed. Outlawry is a con- 
viftion, wuthin 14 Geo. II. c. 6. f. 1. and the crime of flieep- 
ftealing, is not within the benefit of clergy (/). After a con- 
vidtion, the fheriff fhould regularly bring in .the party [g]. 
And bail muft be given, before the Outlawry can be reverfcd 
(//). An error in fa£l, true or falfe, may be confefTed by the 
attorney-general (/). The cajiias ut lagatum^ and the flieriffs 
return, are filed with the clerk of the exigents [k). Before the 
S Ann, a, writ of error in criminal cafes, differed from civil; 
but fince that flatute, it has been granted in all cafes under 
treafon and felony \ in cafe of probable error, which is for the 
examination of the attorney general, previous to his fiat, but the 
court will not give way to trivial objections, though confefTed by 
him ( /). One exigent, againfl both principal and acccflbry, is 
cnly error as to the latter (w). The folicitor general may file 
an information, without fuggefling the vacancy of the office of 
attorney general [n]. In felony, if it appear that the defendant 
was Outlawed,- after a day given in court, and before its ar- 
rival, the Outlawry will be reverfed (i)). On pleading non- 
identity, the trial is inftanter (^). In offences againfl the 

• ( a ) 4 Term z66, (*) lb. 550. {c) lb. 552, {d) lb. 778, {e ) Bmr. 
«558- (/) 4 Term 521. (^) Burr. 2531. (i^) Wilfon 3. (1) Bnrr. 64c. 
{k) 3 Term 571. (/) Burr. 2550. («f) 4 Term 521, («>Bori. 1553. - (•) 

••jT€ipi499. (/) B«rr. 63 g, 

pcace^ 
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J)eiit(2, fbriTleriyj proclamations were not required [a). A fe- 
turn to a writ of proclamation, that the principal has been re- 
quired to render himfelf to the ftieriiF> fo that he might have 
his body beforb the Court, at the return, is good; and if.it 
appear on the record, that fuch writ was delivered to the llte- 
riff, it is fufficient ; atid if the Writ require the; proclamation 
m the open court, it is alfo good (^)* In high trcafon, the 
defendant is intitled to council, on collateral matters (/). In 
the flieriffs return to the exigent^ it muft appear that the party 
did not appear and render ; but this is not required in the re- 
turn to the writ of proclamation (^)* 

OXFORD. 

A college barber refiding in the city, but Out of the college. 
Is intitled to the privileges of the Univerfity [e). 

OYER. 

Of A leaie, ftot to b^ difpenfed with^ although the original 
be loft (/). The defendant need not in his pfea fet out a re- 
cord, ftated in the declaration [g). Of ktters patent pleaded, 
will be refufed, unlefs demanded the fame term (/?). The party 
is allowed two days, exclufive of the day of demand for giv- 
ing it ( / )* The defendant is not intitled to one of an original 
\vrit ; Sind the plaintiff may procieed, notwithftanding the de- 
mand {k). Although the party be not intitled to it, yet if 
granted, he fhall take the whole inftrumerit as part of his ad- 
Verfary's plea (/). ^ 

PARISH CLERK. 

The office ^hd fee are of temporal cognizance (^z)* 

PARISH AND DIOCESE, 

Antieritly fignified the fame diftrift, arid of the firft divi- 
fion of Pariihes («). When a toWnfhip had for more than 

(a) Butr. 2559. ( ^ ) J Tetm 521. ( c ) Burr. 698. ( d) 4 Term $21* 
( / ) Doug, 513. (/) Wilfon 16. (g ). lb 97. (/&) i Term 149. ( r ) 1 
Term40t (i) Dong* ?is. (/) 1^459. («) Burr. 367, («)WilIbni82» 

N 2 fixty 
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fixty years feparatc ovcrfeers, and maintained its own po^r, 
held intitled to the fame privilege {a). When from its extent 
it cannot have the benefit of 43 EUz. c. 2. by 13 & 14 Car. 11. 
c. 12, f. 21. it may divided with feparate townfliips, ovcrfeers, 
and poor ; an order of feffions without this effential foundation 
is a nullity, not ^o be cured by fubfequcnt ufage for forty 
years ( h )• 

PAUPER 

Cannot be permitted to defend as fuch on a contempt (r). 
Nor to profecute an indiftment on fpecial grounds {J). A 
weekly allowance is payable, at the beginning of the week {e). 

PANEL 

May be challenged by reafonof the flieriflf's influence {/). 

PARLIAMENT. 

The precept ought to be direfted to the returning officer, by 
the ftatute 7 & 8 W. III. c. 25. f. 1. and the time of delivery, 
may be material to be proved {g). A member cannot be ar- 
refted, except for treafon," felony, or breach of the peace {/i). 
If a libel charge a member with criminal language in parlia- 
ment, the information will go, without any denial of the charge 
by affidavit (/). . 

PARTNERS, 

After a fecret aft of bankruptcy by one, the other may, iona 
Jidcy difpofe of the efFe£ls{^). And in cafe of bankruptcy, 
they are entitled as againft each other to the balance of ac- 
counts (/)• Their diffolution in confequence, will not intitle 
them to feparate aftions for the recovery of money due to the 
Partnerftiip (w). On the diflblution, the remedy is againft 
both, on a contraft with either («). And where there is a 
covenant to account yearly, and a diflblution before the expi- 
ration of fhe term limitted, on a balance ftruck, including 

(fl) 3 Term 746. (i) Burr. 161 1. (r) Id. 1039. {d) Id. 1308. (0 « 
.Term 320. (/) Burr. 1856. {g) Id. 2270, 2275. W Wilfon 1^1. (i) 
Id. 372. («>Cowp. 449. (/) Id. 469. (w) -2 Term 28a. (») Co^Y. 449- 

items 
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items unconnefted with the Partnerfhip, an affumpfit will He 
{a): As to an execution againft either (^). If the Partncr- 
fhip efFe£ts are fold, the proportion may be fettled on a re- 
ference to the matter (r). To make either liable, the contra6t 
muft be with the oftenfible perfon to Ihare profit and lofs, or 
permitting either the ufe of the credit of the other {d). They 
are liable to each other in an a£tion for money received 
and wrongfully carried to the Partnerfliip account; upon a 
death, money due to the Partnerfliip paid to a third perfon, 
may be recovered by the furvivor in his own right, and the 
defendant may fett off {e). If one, either as attorney or con- 
veyancer receive money, the other will be anfwerable (/). 
They cannot maintain an aftion for goods fold, by either, for 
fmuggling (^). A6ts fubfequent to the time of delivering 
goods on a contra£t, admitted to fliew a delivery on a Partner- 
fliip account, if doubtful at the time of the contrafl, but if 
it clearly appear that no Partnerfliip exifl:ed at the time of the 
contra£l, no fubfequent aft by any, afterwards becoming 
partner, (not even his acknowledgment) will make him liable 
in an atlion for goods fold and delivered, though he would on 
his acceptance of a bill of exchange given for the goods (A). 
One applied truft money in the trade with the privity of the 
other they feparated, and the effects were afligned to the 
firfl:, who took the debts on him ; they were both notwith- 
ftanding liable to pay fuch truft money (/). 

PAPIST. 

A popifli creditor, intitled to be paid out of the produce of 
a real eftat^ {k). He cannot take a leafe for years, but may 
have a claim on it as affetts (/). 

PARDON 

May be obtained by approvement, by falling within the 10 
& 11 W. III. c. 20. f. 5. and 5 Ann, c. 31. f. 4. relative to 

(a) 2 Term 479. (B) Cowp. 449- (0 I>oug. 627. (^ Id. 356. (r) a 
Term 476. (/) Cowp. 814- ( f ) 3 Term 454- ( * ) 4 Tcnn 720. ( 1 ) 
c Term 601 . (i) Cowp. 464. ( /) Id. 468. 

the 
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the difcovery of particular offenders, or by pi'oclaraatjon ( a ). 
Bpt a juftice of the peace, cannot make this eleftion ( b ), 
How worded when by fign manual (r). A reftitution can 
only be of things in Jiatu quo ; but the right of the crown can» 
not affctt rights vefted, in third perfons [d). 

PAWN AND PAWNBROKER, 

The pawnee has no property, the goods are only delivered 
as gages or pledges ; a mortgagee of moveable goods, and of 
chofes in aftion is tho true owner ; and therefore the goods 
ought to be fubjeft to all poflible rules of delivery (^). A 
Pawnbroker hath no lien on plate pledged by tenant for life 

• PAYING MONEY INTO COURT. 

The amount paid, is ftruck from the declaration, and unlef$ 
more be due, the yerdicl muft be for the defendant, on the 
ftatute 4 & 5 Ann, c, 16, f. 13. (^). The operation of fuch 
ftatute is within the difcretion of the Court {i). Such payment 
is an acknowledgment of the aftion ( / ). A bond for the pay- 
ment of money by inftallments, is within thp ftatute {k). 
When by a fubfequent agreement to be paid by inftallments, 
with a provifo for its punctuality, otherwife th0 agreement and 
dcfeazance to be void ; on any default, the grofs fum will be 
due (/). The penalty of a baftardy bond, may be paid into 
Court {m). Alfo for breach of covenant, on the non payment 
of an advanced rent for ploughing meadow ground (»). In a 
cafe of oppreffion, fuch payments may be without cofts .(<?). 
In general, cofts are allowed to the plaintiff up to the time 
of payment {Ji). The iffiie money in a qui tarn aftion may be 
paid into Court on circumftances [q). A common carrier may 
pay in money, after his ufual public notice ( r). In the cafe 
of unliquidated damages, fuch payment, under a judges or- 
der, after a plea pleaded, would be irregular j but if thq 

(/i) Cowp. 334. (^) M. 336. (f) Black. 479. {J) 2 Term 569. (r) 
Wilfon 261. (/) 2 Term 376, (g ) Burr, 578. (h) Id. 1374. (/ ) li 1640- 
{k) Id. 1870. (/) Id. 1374. («r) Black. 1190 (») Id. 837. (0) BilEr. 578^ 
(/ ) 1 Term 710. {q) 3 Term 1 37. ( r ) Ifeij^ Bja^i^. 999? 
- ^ . . . plaiptiff 
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plaintiff accept the Money, he waives the irregularity {a). 
Where a rule to change the venuCy from Middlefex, is dif- 
charged on the plaintiff's undertaking, to give material evi- 
dence in the original county ; the produftionof a rule of Court 
for fuch payment, is a compliance, and though fubfequently 
obtained, is an admiflion of the aftion (3). Such paym<ent is 
^Imoft the only cafe in law, where the party is bound by a 
miftaken payment (^•}. It is a queftion, whether the defendant 
can demur to the evidence after fuch payment [J] ? The pay- 
ment may be made in replevin (e). In outlawry of one de- 
fendant, and the other fuffering judgment, a third fliall not be 
permitted to pay it in (/). On the game laws, money may 
be paid into Court generally, on two counts in debt for pe- 
nalties, being adions popular, and not qui tarn [g). 

PAROL TO DEMUR. 

An infant muft pay it at the time of pleading [h). 

' PACKER 
Has a lien on the general balance (/ ). 

PENALTY. 

The^ party cannot exceed it in an aftion [k]. For giving falfe 
account of goods in a boat, by 8 Geo. I. c. 38. ten ftiillings 
per ton to be calculated on the difference of quantity (/). For 
obftrufting (^uftom-houfe officers, contrary to 8 Geo. I. c. 18. 
f. 25. feparately liable; an offence in its nature, fmgle, oiie 
j)enalty can only be recovered, though feveral join in the of- 
fence [m), A perfon procuring it to be done, though not pre- 
fect, is liable («). On the exercife of an ordinary calling, 
. on a Sunday, there can be only one offence in one day ; and a 
conviction for two, is an excefs of jurifdiftion (t?). 

{a) I Term 710. (*) 2 Term 275. (r) lb. 645. (d) Hen. Black. 90. 
(e) lb. 24. (/) 2 Black. 1029. ' {g) Id. .1052. {h) 4 Term 77. (i) 3 Burr. 
-a222. {k) Barn 1352, Black* 387, 395. (/)Cowp. 585. («) Id, 610. 
(») Id. 6i2» {9) Id. 640. 

PEACE 
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X 

PEACE OFFICER 

May arreft on a reafonable charge of felony, without war- 
rant 3 but a private perfon cannot, {a). 

PENAL ACTION. 

» 

A difcontinuance will be cured by a verdift {B). In the cafe 
of accumulative damages, the party has ftill a civil remedy (r). 
Proceedings flayed for want of affidavit filed for the commiflion 
of the offence in the county, purfuant to 25 Edw. III. ftatute 4 
& 3. (//). Amendment of declaration refufed, though pleading 
ftill on paper, in a qui tarn aftion for ufury, which had been de- 
pending for four years {e). . After verdi£t, the proceedings will 
not be ftaycd for want of fuch affidavit ; the ftatute 6f 21 Ja. I. 
c. 4. only applies to Penal Statutes, where juftices of aflize, and 
of the peace have jurifdiflion (/). The a£lion may be fued in 
the fuperior court for the ' penalty, unlefs expreflly reftrained 
(g). A ftatute, creating different penalties, with dircftioris 
to fue for the greater in the fuperior court ; and that it (hall be 
lawful for the juftices of the peace, &c. to hear and deter- 
mine the latter, with a power to mitigate the fuperior court, 
is oufted of jurifdiftion, as to the latter {A). If one penalty 
generally be found, and the plaintiff apply it to a bad count, 
he cannot alter it, notwithftanding he might, by the evidence, 
have fixed it to 3;ny other (/). Two penalties may be reco- 
vered on the fame day, on 12 Geo. II. c. 36. for felling books, 
the originals of which were written and publiflied here, and 
afterwards re-printed in another country, and imported into 
this {k).' 

PERSONAL PROPERTjY. 

A conveyance in truft, or a devife of it to the heirs of the 
body, vefts the whole intereft (/). 

(a) Doug. 346. (h) Id. no. (r) 2 Term 154. (^) lb. 274. (#) lb- 
707. (/) 3 Term 362. (^ ) Id. 44«, (*) Id. 442. ( 1 ) Id. 448^ W 
Id. 509. (/) Doug. 48s, 

PERJURY. 



[ 185 ] 

PERJURY. 

Conviftion will not difqualify a perfon from making an affi- 
davit unlefs judgment followed [a). The oath muft be in a 
judicial proceeding, before a competent jurifdi£li6n ; and ma-^ 
terial, the time and place is fometimes material to be alledged 
in the indifilment {b). On a complaint before the chancellor, 
by a folicitor, of an arreft in breach of privilege (r). 

PEW. 

PoflTeffion of 60 years, will not ground an aftion againft a 
Tvrong doer for difturbance ; a prefcription, or a faculty, m\ifl: 
be proved ; and the declaration ihould ftate the claim as ap- 
purtenant to his meffuage {d). PoflTeffion for 36 years fo 
claimed, good evidence of a faculty {e), Trefpafs will not lie, 
becaufe there is an exclufive poflTeffion in the parfon (/). A 
libel in the confiftorial court, and proceedings in a court of 
arches, no conclufive evidence againft the plaintiff's a£lioa 
for a difturbance (j). 

PHYSICIANS, 

Their incorporation and conftitution {A). Candidates are to 
be examined, by the comitia minora ; their approbation is not 
final, but propofed to the comitia majora[i)l They cannot 
vote till admiffion, nor reftrain the number of their fellows [k). 
London licentiate, under a bye-law, cannot treat it as null 
and void (/). 

PILLORY. 

Under-flierifF fined for not executing the fentence properly 

PILOTS. 

The fellowfhip of the Trinity-houfe, of' Dover, Deal, and 
the Ifle of Thanet^ have the fole piloting, and load manage, 
of all fliips from thofc places, up the Thames and Medway ; 

( « ) Cowp. 3. {b) I Term 69. {c) lb, 70. \{i) i Term 428. (#) lb. 
^31. (/)Ib.43o. C?) 3 Term 639. {*) Burr. 2186. (1) Id. 2 1 88. (I) 
Id, 2197. (/) Id« 2759. (^) B^f* 794* 

and 
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and by 3 Geo. I. c. 13. none can aft till admiflion {a). Not 
even his own veffel {i). 

PLAINT 

In inferior courts, before the caufe of a£lion, will be ciired 
by verdid (r). 

PLEADING. 

Abatement is no plea under an order for Pleading ifluably {d). 
An aftion for the fame offence cannot be pleaded ; the right 
muft attach in fome other, which muft be pleaded in bar [e\. 
Either of two informations, on the fame day, is pleadable in 
bar to the other (/). In Pleading abatement, judgment is 
given on the prayer of refpondeat oufter [g). If the laft of 
the four days, for Pleading, happen on a Sunday, the plea 
may be filed on the fifth day (//). It muft give the plaintiff a 
better writ (/). An account ftated, is no extinguiflimen):, and 
therefore not pleadable in bar to a debt of the fame degree, 
nor is a note i a bond is, but not one againft another [k). An 
accord and fatisfaSiion to an a£lion of debt, on an obligation, 
without conditiop, muft be by deed {/). A plea in abatement 
in quo warranto, will not be fet afide becaufe of falfe additi-. 
ens {m). In a6tions of account, the firft rule is, that in order 
to avoid litigation, matters pleadable in bar, cannot afterwards 
be pleaded before the auditors- («). The fecond, w^hen the 
party is once accountable, there can be no plea in bar, oxcept 
areleafe, ox jtlene computavit, which operate in deftru£lion of 
the right of a£tion, and muft be fpecially pleaded, and cannot 
.be given in evidence on ne unqt^es receivo [o). The third, no- 
thing before the auditors can be pleaded in contradiftion to 
exifting pleas, becaufe of coiifufion in the verdifts {Ji), Ad- 
mittance to a copyhold is pleadable as a grant and non-con^ejfit 
■puts its operation in queftion [q). Adminiftravit prater d- c^r- 

tainfum, and to another aftion of the fame term, the fame 

. ■ ..." 

{a) Burr. 2602. {h) BIack.\690, [c) Wilfon 180. {d) Burr. 59. (r) Id. 
'433. (/) l^ ^4*7. U > -Wllfwi 30f . [hyyT^tfi 642.^ ( t) 4 Term 
^z^.. (ft BwT*^, (7) W^lfoj «6, («) Id. 34. WW- 113- W M- "3» 
ii4- (/>) 14/114. (f) Burr. 1537. 

\ .^.. plea; 
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plea ; and as to that fum, a confeflion in the other aftlon i^ 
good {a). ' In replying to a plea of corrupt agreen^ent the re^. 
plication may ftate the bond given on another account, and 
travcrfe the plea with abfque /loc, or by a denial conclude to the 
country {i). Alienage and non-affumpfit, cannot be pleaded;, 
the former is againft confcience (r). In debt on an annuifyt, 
bond to a replication of a memorial regiftcred, a rejoinder that 
the confideration was not paid to one of the obligors, is a 
departure from the replication, {cc). ^ An allegation that 
after the time of making ap arbitration bond, and before ex- 
hibiting the bill, is fufficient [d). AJjumpfit is good for petik 
cuftoms (^.). For not delivering up a bond pledged, for mo^ 
ney lent, no allegation of a tender is ncceflary, but it muft be 
proved in fupport of the breach of agreement for non-delivery 
(/). To pay the plaintiff for procuring the purchafer a place 
In a public office, is againft 5 & 6 Edw. VI. relative to fales of 
offices, and is malum in Je[g). In replying to a plea of jufti- 
fication, to an aftion for an affault and falfe imprifonment, 
that the plaintiff was releafed from the arreft by the defendant^ 
is no anfwer to the plea ; the matter replied being the fubjeft 
of a new affignment (h). To alTumpfit, that the defendant a^ 
payee of a promifory note, indorfed it to the plaintiff, " for 
" and on account of the faid debt," is a good plea {/). 
Attornment need not be avercd [k). Concluding with an qver^ 
ment inftead .of the country, is form, and muft be fliewn for 
demurrer (/). Replication to a plea, denying an awards afr 
ligning a breach for non-payment of part of the money, i? 
good (m). The IJS Hen. VI. c. 9^ re;lative to bail bonds, need 
not be fpecially pleaded («). In an a6lion ^againft thd bail, 
the replication ftating the writ of capias ad fatisfaciendumy and 
the defen4ant alive at the return muft conclude with an aver- 
ment ((?). In cafes of bankruptcy, the plea oi puis darrien 
continuance muft ftiew conformity [p). The plea given by 

6 Geo. 11. c- 30. f. 1. muft ftate that the caufe of a£lion ao 

» 

(a) Dovg. 4^^. (i)BuiT. 320i (0 Black. 1326. (re) 4 Term 585. (^ 
^urr. 1730. {i) Wilfon 95. (/) Id* 115. {g) J4. 13J. {b) Id. 3. (0'5 
'ycn9 5i3. (i)Doug. 2jq. (/) Burr. 7022, {m) Wilfon 267. (») 2 
Terin 569, {0) 2 Term 576. . (^ > 2 Term 149. , 

: crued 
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cnicd before the bankruptey ; the bare ftating the previous 
execution of a deed of covenant, as the foundation of the 
aftion is infufficient {a). The fuing out the commiflion, 
malicioufly, is aftionable ( 3 ). An ufurious agreement plead- 
ed to an aftion, on a iiU of exchange^ is traverfable, vrith a 
conclufion, by verification ( c ). Bye-laws founding a diftrefs, 
fliould be fpecially pleaded, in order to a judgment of their 
validity [d). Pleading the day of payment, previous to the 
time limited, is good ; the neceflity of afligning a breach, fol- 
lows the plea of performance, and not of collateral matter (e). 
When the condition is to render an account within a limited 
time, the replication of a demand of, and no account deh*- 
vered, may conclude to the country (/). Plea of tiil debit to 
an aftion on bond, will be bad on demurrer {g). Pleading to 
an aftion on bond, that by certain articles, intereft was pay- 
able on an event which had happened, without ftating an 
ja&ual payment, is defeftive ; the plea muft cover the decla- 
ration (>4). The replication, ftating a particular warrant, in 
anfwer to a^ plea of performance generally, to an aQ:ion on a 
bailiff's bond, muft conclude with an averment (/). Soh)it 
ante dietn is' a good plea (k). A tender in part, and non eft 
faBum^ cannot be pleaded (/). To an aftion on a bond of 
indemnity for the maintenance of a baftard child, a plea that 
the defendant could not take it from the mother, is bad [m). 
On a bond againft a delivery, the ftating it generally, without 
fapng before the aftion, is fufficient (»). That it was founded 
on a corrupt agreement, is a good plea [o). Againft a claim 
of dower, and a breach that the defendant's fecond huft>and 
had expofed the plaintiff to equitable cofts, judgment was 
given for the plaintiff (/). Ne unques feizie, and ne unques ac^ 
rt^fj*/^, in lawful matrimony , cannot be pleaded, are incompatible, 
tend to delay; and relate to different jurifdiftions (y). To a 
bond for payment of money, the defendant may plead that it 
-was given as an indemnity, and that the plaintiff has not 

(«) 4 Term 156. {h) Wilfcn 145, (0 Dong. 412. (^) Wilfon'i7i. 
{e) Burr. 9^4. (/) Id 1013. (g) Wilfon 10. {h) 5 Term 250, (/) 
Cowp. 575. ( k) Black, 210. (/) 5 Term 97. («) Wilfon 127. (») Id. f. 
(Old. 341. (^) Burr. 575. (f) Wilfon ti8» 

been 
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damnified (a). In an aftion for a penalty the ireacA muft be 
fingle, and prolixity avoided {i^). By 8 & 9 W. III. where 
the action is for non-performance of covenants, it Is faid that ^ 
on a judgment by default, the affignment of breaches is com- 
pulfoiV on the plaintiff, who cannot enter up judgment for 
the penalty as at common law (r). When the breach is for 
non-payment to the wife, and her fecond hufband, on a leafe 
by the firft, the fecond hufband having entered non-payment 
to the reprefentatlve of the firft hufband need not be alledged 
(d). It Is a queftion, whether contemporaneous ufageina 
corporation, can be pleaded to controul the words of a charter 
(<?). As no copyhold can h^ve obtained within time of memory, 
it mufl be fliewn to be demifed, and demifable time out of 
mind (/). A covenant for payment of money, cannot be dif- 
charged without deed(^). In an a£lion at the fuit of the 
h eir, on a leafe for years, on a breach for non-repairs, the de- 
fendant may plead that the lefTor was only tenant for life, and 
traverfe the reverfion [h). In affigning a breach of covenant 
for quiet enjoyment, an allegation generally, that at the time . 
of the demife, another had a lawful title, and an evic- 
tion by his entry, is fufficient (/). To a plea of coverture, 
the plaintiff cannot reply a feparation, and the allowance of 
alimony pending a fuit in the ecclefiaftical court, and that it » 
was given to the defendant who made the promife as a feme 
fole ; to charge her as fuch, a permanent fund mufl be fhewn 
{k), Cujioms confiflent are pleadable againfl each other (/). 
On a deed, all that is necefTary in recital, is to fliew a title 
to recover according to its legal efeSi, and not in hac verha {m). 

. The title of a declaration will be made agreeable to the hSi^ 
to let in a plea of abatement for in fi£iione juris femjier efi 
^equitas («). May be in quitam^ although on a common writ fued 
out by the plaintiff in his own right {p). A declaration, with a 

, general title, will relate to the firft day of term ; and a fubfequent 
caufc of aftion, accruing on the fame day, will fuftain it, for 

(fl) Cowp. 47, {b) Burr. 774. (f) 5 Term 540. {d] Burr. 1034. {e) 
4 Term 821. (/) WilTon 125. (^) Id. 376. {b) Id. 143. (1)5 Term 
679- W 4 Term 617. (/) Black 49. (») Doug. 64a. («( WiJfon 256. 
{0) Id. 141, . 

it 
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It Will be prefumed to have been delivered after the catife of 
aftion aroft, dcducible from the antient pra61ice of declaring^ 
ore tenus [a). In an aftion of trefpafs founded on a tortious 
dijirefs for rent, the fpecial matter may be pleaded [b). if 
founded on the death of cattle in the pound, after a diftrefs 
damage feafant, the death, being only matter of aggravation, 
need not be anfvvered ; to make it a trefpafs ab initio, an 
abufe of the diftrefs muft be replied (r). Dupiciiy in Plead- 
ing muft be fliewn {d). On a plea of durefsy the replication 
'fliewing a bond freely given, may conclude to the country 
{e). An eafement muft be fpecially pleaded (/). A tenant 
holding for feveral years, under a tenancy from year to year, 
the landlord or tenant may, in eje£lmenty declare on the demife 
for fuch a number of years as the tenant had enjoyed {g). In 
the ena&ing elaufe of a ftatute creating an offence, the de- 
claration muft negative all the excepionSy unlefs they are con- 
tained in a fubfequent provifo {k). On an exchange of goods, 
the payment of money to bind the bargain will inltantly 
change the property; and in an aftion for the non-deliver)-, 
no allegation of a delivery, or an offer, on the part of the 
plaintiff, is necelTary; but a pofitive demand of the goods 
exchanged muft be ftated, in the declaration, the fornJal words 
of " beiiig often requefted" to deliver them, is hot fufficient 
( i). When the principal is discharged out of cuftody, from a 
writ of execution, the judgment is in law fatisfied {k). Re- 
joinder, that the writ of execution, replied to a plea of none, 
did not lay four days in the office, is a departure from the 
plea(/). In plea oi pUne admintftravit, except to a certain 
value, the replication may fhew that the executor had goods to 
the value of the refidue of the debt (/»). And on fuch ad- 
miffion pray judgment quo ad, and affets ultra^ and judgment 
quando acciderint, without accepting the futn admitted by the 
plea («). The defendanft may plead not guilty, and nil debit 
to ana£lion of devaflavit [o). And to an a£kion ott abend, 

{a) 1 Term ii6. (*) Dong. 270. (r) Wllfott 3^4. {d) Id. 219. {e) 
H. 6. (/) Id. 173. (^) I Term 380. {b) Id. 141. (1) 5 Term 409. 
{k) Bum 24. (0 Wilfon, 334, (;») Id. 52. («) Id, 58. ( 9\ i Tcnn 462* 
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he may plead a bond of indemnity executed by his teft^fdt ;« 
and another, jointly, that fuch debt is iSppaid, and that the 
bond of indemnity was forfeited during the life of his teftator 
(a). In /a/fe imjirifonment^ the declaration waS upon two' 
counts ; to both of which, is the plea of not guilty, a«d to the 
firft count, a juftification by one of the defendants, who was the 
plaintiff, in the original aftion, and the other as bailiff; the 
arreft was, by the replication admitted lawful, but the bailiff 
with the plaintiff's confent, releafed, and afterwards impri- 
foned the prefent plaintiff, who, failing in the proof of fucli 
confent, fhall not on a new affignment be allowed to prove 
the fame trefpafs, under the other county if there had been 
no new affignment, evidence might have been given of twd 
imprifonments ; but, as by the record it appeared that one 
count had been abandoned, the plaintiff could not avail him- 
felf of one, and the fame imprifonment, both on the hew 
aflignment, and on the fecond count; if the plaintiff could 
have proved two imprifonments, independant of the one 
waived, it was competent for him to have done^it ; but in the 
cafe put, there was but one, and that, the fubjeft of the new af- 
fignment which was falfe [b). Form is no ground of objeftioil 
after Pleading over [c). Beginning a plea by a name not 
mentioned in the declaration, as fued by the name declared 
:igainft, is repugnant, the defendant fliould flate he was fued 
{d). Tlie pl^a of non eft faElum may be withdrawn, by leave, 
for the purpofe of Pleading the flatute of gamng, if no delay 
be intended [e). The Aeir at law cannot retain for money, 
laid out in repairs, again his ancettor's obligee (/). A com- 
mon public highway may be pleaded, by a general allegation, 
without flating how it becamef fo, or has been fuch, time* 
immem'orial [g). In an aftion on the ftatute of hue and cry, 
. without fuflScient public notice, judgment will be for the 
ciefendant [h). After a general tmjiarlancey there can be n^ 
plea in abatement (/). Nor within the firft four days, of 
the fucceeding term, on a delivery of a declaration before the 
^ffoin day as of the term preceding ; to ground fuch pica then, 

{a) 5 Term '307. (b) 1 Term 177. (c) Wilfon 297. (j) Id 414, {e) U. 
•*77- (/) » Term 454. (^) 3 Term 265, (J?) Wilfon 11 j (1) 4 Term 2x4. 

leave 
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leave muft be obtained for a fpecial imparlance [a\ Matter df 
fubftance is pleadable inducement evidence (b). The mode of 
pleading a record in an inferior courts is " taliter procejfum fuit*^ 
(c). In an information quo warranto by the plea, a title is ftiewn 
to the office of burgefs, under a cuftomary admiflion ad iibi- 
turn, which cuftom by the replication was denied ; and after 
fuch denial, ftating that without fervitude, none Were intitled, 
and that the defendant had not ferved his apprenticeihip to 
this, the rejoinder ftated the fpecial circumilances, and on 
demurrer to which, becaufe of departure on argument, the 
court held the replication defeftive, as immaterial to the 
title pleaded (d). A derivative title, under a cuftom, after a 
verdi£l, is prefumed to have been well pleaded, unlefs the 
contrary appear to be on record {e). Injimui comjiutajfit is no 
bar to an a£Uon of affumpfit (/). An a£tion of debt will lie 
for inter eft (j-). Where there are the fame pleas, and judg- 
ment on both counts, there may be a joinder ; aiTumpfit and 
trover cannot, but the latter may, to an aftion on the cuftom 
(^). If the caufe of aftion be ex contraSUy all muft; but in 
ex deliSfu, any may be fued, and the rule will apply to a tort 
committed by the defendant's fervant ( /). Iffue muft be to a 
fingle point, but that may confift of feveral fafts {k)^ No pri- 
ority can be averred of judgments which relate to the fame 
day(/). A judgment in trover, is not pleadable in bar, to an 
aftion for value, unlefs for the fame right [m). . A juftice of 
the peace, may give the fpecial matter in evidence, without 
Pleading it (»). They arenot anfwerable, by a£lion, forre- 
fufing licences (o). The plea oS juftification on mefne procefs, 
muft Ihew it returned (yi ). If under a right, it muft be fet 
out formally ; but the party in poffeffion may, againft a wrong 
doer, declare generally, without difclofing any title { q ). The 
plea of the ftatute of limit ations^ is not an iftuable plea on the 
merits, and therefore cannot be pleaded after a judge's order 

(4)4. Term 521. {h) Burr* 2469 (c) i Term 318. (d) 4 Term 419* 
(Ofb. 425. (/) Black. 65. (g) 5 Term 553. {b) i Term 274. (/) 5 
Term 651. (i) Burr. 320* (/) 1 Term 117, (») Black. 779. (»} Dong. 
a J4* (0 Wilfou 1 24. ( / ) Id. 1 7. (^ ) 4 Terw 7 A 

for 
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JTbr Pleading iffuably [a). But, it may be pleaded with the 
general iflue, iifter an order for time to plead (^). The com- 
mittee of a lunatic y cannot by law make a leafe ; the courfe is, 
a referretice to the mafter, to enquire whether it will be for 
the benefit of the lunatic (/). For di malicious /irofecution^ the 
declaration muft ftate it at an end 3 that the party was dif- 
charged from imprifonmeht, is not fufficient {d). In Pleading 
no marriage in dower, a decree, in the court of arches touching 
it, cannot be replied [e), A mifnomer is pleadable after a 
(pccial imparlance (/). It muft conclude, with praying judg- 
ment to the writ \ praying that it may be quaftied, is caufe of 
fpecialdemurrdr (^). Y or money lent, to a third perfon, even 
after a verdi£t, will not fuftain an aftion for money had and 
received by the defendant (//)» In covenant, for rent, againft 
the defendant, as affignee of all the leflee's intcreft, by vir- 
\\xt whereof he became, and ftill is, poffeffcd, a plea, that the 
premifes did not come to the defendant by aflignmcnt, and 
that he did not become poffeffed, an affignmetit, by way of 
mortgage y will fuftain the plea ( / ). But if the defendant plead 
an affignment over^ before the rent accrued, the plaintiff can- 
Hot reply, that the aflignee never took aftual pofleflion, with- 
out adding, that fuch aflignmcnt, was by way of mortgage^, 
was collufive, or fraudulent ; nor can the plaintiff reply, an 
iafl5ignmeilt over, to a feme covert [k). On an appearance by 
the right naniey-s, declaration may be delivered accordingly ; 
but the miftak^, would not be cured by filing bail, according 
to the ft^tute i if the origihal be fued out in one, and the 
alias in another name^ the pit)ceeding$ will be fet afide(/). 
Unlefs the declaration follow the name in baptifm, an abate- 
ment may be pleaded {m). The commencement of the plea 
thus, " and the faid Richard fued by the name of Robert" is 
defeftive; tho court will lay hold of flight inaccuracies, to 
defeat fuch pleas ( n). Nil kabuit in tenementis will be good, 
whether running with the land or not {0]. But this is no 

(tf) 2 Term 390. {b) 3 Term 124. (0 Wilfon 130. {d) 2 Term 225. 
{e) Wilfon 118. (/) Black. 51. (;) 3 Term 185* {h) Wilfon 141. (0 
Dong. 438. (i) Id. 44^. (/) Id. 6u* (f«) 5 Term 19s. (») lb. 487. 
{0) WUfonijji 
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plea in an aftion for ufe and occupation {a). Nolle ^ro/equi 
cannot be entered on one count, with liberty, to proceed a^ 
to the reft {i). Non ajjumfifit as to all, and a tender as to part, 
is repugnant [c). Nul tiel record of another count, Khould 
conclude with an averment [d). Payment of money into court y 
is founded on 4 & 5 Ann, c. 16, f. 13. is liberally conftrued; 
money, payable by bond, is within it {e)[ Double pleas 
allowed by fuch ftatute, do not extend to penal anions (/), 
To a penalty it is a queftion, whether not guilty, as well as 
non debits may be pleaded (^) ? Matter of defence happening 
after aftion brought may be pleaded {h). A plea in the ne- 
gative ' to a declaration, that ** all the leffee's eftat^ paffed to 
the defendant by aflignment," an underleafe will not fiiftain 
thei{rue(/}. A fham plea cannot be withdrawn (^). To a 
plea of privilege by an officer of the court, the difcharge of 
the defendant, under an infolvent debtors aft, and an affign- 
ment of his office, for the benefit of creditors, may be re- 
plied (/*). Judgment againft the party making the firft fault 
in Pleading, is a general rule (w). Judgment recovered, is 
not an iffuable plea, within the meaning of a judges order, 
and for which, the attorney has been direfted to pay the ccrfls 
(«). After a rule to abide by the fpecial plea, pleaded, or 
plead one, by which he will abide;, although the general iffue 
alone can be pleaded, a notice of fet off may be given (o). 
In Pleading a particular eftate, it is fundamentally Receflar)v 
to fhew it derived from the fee fimple j for in trefpafs, the 
owner can compel the fhewing fuch eftate (//}. After leave 
to compound, a fecond qiii tarn aftion for the fame caufe, muft 
be fpecially pleaded, as proceedings will not be ftayed (y). 
In Pleading fatisfaftion, an agreement, under a penalty, not to 
liie each other, is bad ( r ). In Pleading a term, for more than 
three years, muft be by deed, becaufe without it, the term 
is void by the ftatute of frauds ( j ). A prefcriplive right of 

<«) Wilfon 314, {I) 4 Term 360, {c) Wilfon 145. {i) Id. 113. {t) 
Borr. 1373. (/).4 Term 504. (^)i Term 462. ( i& ) Doug. 105. (;) 
Id 174. {k) Wilfon 369. (/) Id. 128. («) Id. 100. {») Id. 33. (9) 
1 Term 693. (/>) Wilfon 7a. (^) Cowp. 744. (r) 5 Term 141. (iX 
Wilfon. 49. 
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tbittniotis lying open to each other, if pleaded, being entire, 
the vfYioltfirefcri/itwn muft be traverfed by the plaintiff [a). A 
defendant prefcribingj on his own eftate, muft fet forth the 
eftate in right of which he claims [b). In Pleading that the 
defendants were owners and occupiers, a prefcription for a 
right of common, in the locus in quoy and avowry damage 
feafant, is bad ; a prefcription ought to be pleaded by thofe 
only who have a permanent intereft. Between trefpafs and 
replevin is this difference, for a return of the cattle, a good 
title in emniius, muQ. be ftiewn (r). In Pleading, that cer-» 
tain premifes were immemorially, cuftomary tenement, of a 
manor, and a cuftomary right of common in the tenant, the 
teplication, traverfing the cuftom, does not thereby admit the 
iantiquity of the premifes, which the plaintiff may prove mo- 
dem [el). Such a plea will be good, after a verdift, although 
it do not expreflly alledge, that the eftate was ufed by the 
owner, from time immemorial {e). An allegation, that the 
defendant is bound td repair 2i /if hate road, leading through his 
clofe, is fufficient {/), The profert of an affignment of a bail 
bond, is not required (^). Prolixity cerifured by the court 
{h),\ K fir^teftation of what is material and pleadable, is 
not allowed (/)* A provifo^ for re-entry, on a breach of 
condition, can only operate during the term, and ends with 
it; and the tenant, during a life eftate, may reap the fruits of 
tilage (^)* Puis darricn continuance, when fupported, by affi- 
davit> muft be received (/)r Special Pleadings in quare im" 
/ledit (m). Inquo warranto. Pleading ufage, relative to an elec- 
tion, before the charter, without fliewing it in particular, is 
defeftive {«). A rejoinder to a replication, founded on a right 
of common, that the cattle were mangy, is a departure 
{o). In rejilevin, if the defendant after an impounding for 
damage feafant, convert the cattle to his own ufe, he will 
b^ a trefpaffer ab initio 5 but this being merely aggravation as 
to form in Pleading, to bring the faft in iffue, the converfion 

{a) 4 Term 157. (^ ) 3 Term 766. {c) Wilfon 258. (^) 5 Tcm 2. 
(0 3 Term 147. (/) 3 Term 769* {g ) Wilfon 121 . {h) Black. 291 . ( 1 ) 
Wilfon 1 16. .{k)U. 140. (/) W. 137. (w) Id. 233. (a) 4 Term 6#8. 

WWilftn96. 

O 2 muft 



[ 196 ] 

muft be fpccially replied {a). For taking the plaintiff's good^ 
and chattels, after an avowry, the plaintiff cannot plead in 
bar, that the thing taken was a fixture to the freehold y that 
would be a departure from the declaration, ftating it a chattel 
(if). The plea was non cejiit modo et format the cattle were 
proved in the defendant's poffeffion, at one place, that they 
were originally taken at another, is no defence, a WTongful 
caption may be continued {c). A replevin in an inferior court, 
is no anfwer to an aftion of trcfpafs in a fuperior {d). A re- 
picatiotty being entire, is bad as to all, if fo in part {e). That 
a bond was given for money due, and not one at play, may 
conclude either w^ay, by averment, or to the country ^ on a 
complete denial of the plea in fubftance, an iffue may be 
tendered (/). Formal objeftion^, w^hich apply the furplufage, 
are difregarded [g). In a right of way, and a gate wrong- 
fully ercfted acrofs, in anfwer to a plea of right, and that the 
gate was placed conveniently for the plaintiff, replying a fub- 
fcquent converfion by cutting down, and taking away the 
gate ', proving the gate was put on the defendant's premifes, 
will not maintain the replication ; the plaintiff is bound to 
prove fome trefpafs not covered by the plea [h). Riens in ar- 
rears is a good plea to an aftion in debt for rent, but not in 
covenant (/). It is a rule, that to a fcire facias y nothing cau 
be pleaded in bar, which was pleadable to the oFiginal aftion, 
but the court will inteq:)ofe equitably [k). That the plaintiff 
ought not to have his afition, will be good in bar of the exe- 
cution (/). , <3n fuch writ, returnable the laft return, the dc- 
claratiop may be entitled gefiberally of the terra {m). And by 
the apignees of a bankrupt, ftating that ^^ he became fo, 
." wjthin the meaning of the ftatutes concerning bankrupts," 
is f)ifficient {n). In an aftion againft the fheriff, for levying 
goods under an execution, without leaving a year's rent, if 
the judgment in the original aftion be ftated, in this, although 
it was neceffary, yet being ftated it muft be proved [o). The 

( a ) Wilfon 22. (*) 4 Term J04. {c) Wilfon 354. {dy Id, 87. (.* ) i 
Term 40. {/) 2 Term 439, (^) 3 Term 374. {h) 4 Term 366. (») 
Cpwp. 588. {k) Id. jiZ, (/) Wilibn 251. (w) Id. 154. (») 2 Term 45- 
{<r) Doug, <43, 

fimilitcr 



£ 157 ] 

fnniliter falfcly joined, is no caufe of arreft of judgment {^). . 
In trejj^afs for breaking, entering, and an expulfion from the 
poffellion, the two former, form the gift, and the latter is 
inerely aggravation, and muft on a juftification, covering the 
whole trefpafs charged, be new afligned, when a diftinft tref- 
pafs can be fhewn by it [b). In Pleading a right of fifhery, 
which is traverfed by the replication, with a claim of an ex- 
clufive right, as fuch traverfe, puts in iffuc the true queftion, 
the defendant (hould take iffuc ; to traverfe the right, claimed 
by the pljiintiff, is unneceffary (r ). The plaintiff cannot de- 
clare fpecially, thai the defendant fo furioufly drove bis cart 
againft the plaintiff's carriage, ^^r y«o^/, the lofs happened; 
the remedy is trefpafs vi et armis -y the injury is immediate, 
and not confequential (//). In an aftion by the lord for digg- 
ing coney burrows, the defendant cannot juftify to abate as a 
nuifance (^), The c;^«/^^ generally laid, as at " Weftminfter," 
is fufficient (/). Two affirmatives can never make an iffue; 
on the introdu6lion of new matter, the conclufion is with a 
verification [g). The verification is where there is a partial 
traverfe ; if the whole plea is denied, the conclufion fliould 
be to the country (//). The office of a videlicity is to explain 
the preceding matter ; and whatever is not diftinftly alledged, 
is not traverfible (/ ). In Pleading a deprivation by a vifitor, 
the caufe need not be flicwn ( k). 

POWERS. 

The limitation, and modifying eftates, came from equity* 
•with theftatute of ufes, the intention is to govern (/). Where 
the appointment is to be by deed, executed in the prcfencc of 
two witneffes, the Power will not be executed by a will ; yet 
it need not be ftri£lly purfued, when executed, for a merito- 
rious purpofe (/»). Naked Powers are to be ftriftly conftrued 
( «). Every execution of a Power is neceffary, with reference 
to the original fettlement ; and confequently, all claiming, un- 

(«) Burr. 1793. (}) 3 Term 292. (r) 4 Term 437. (^) 5 Term 62. 
(/) Wilfon 51. (/) 2 Term 28. {g) Doug. 60. {b) Jd. 414. (/) Wilfon 
335- (*) * Term 354. (/) Burr. 120, 1146. {m) Cowp. 266. («) 
Black. 283. / 
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der the execution, muft derive their title from tlie Power 
it(e\( {a) A Power of limitation, to the ufe of children, the 
limitation of one moiety is an excefs, fo far as refpefts the 
grjind children {i). In a marriage fettlement, a Power is 
given to leafe for 2 1 years, in poffellion, but not in reverfion ; 
a leafe to commence, from the day of the date, is good [c). 
To provide for the children under a marriage fettlement, 
if only one child, it is intitled to the whole eftate 
fettled {d). A father having Power to raifc portions 
for younger children, cannot annex conditions (e). If the 
appointment of a real eftate, be to the ufe of children, &c. 
and in the default of an appointment, the eftate was fettled 
to the ufe of all, and every the ehild and children, an exclu- 
five appointment to one is good {f). Where the appoint-! 
ment was of a real and perfonal eftate, amongft the teftator*s 
relations living at his death, an exclufive appointment to one 
is good {g). The Power to raife portions may be executed at 
feveral times, if the firft was not intended as a compleat ex-? 
ecution, and the limits are not tranfgrefled ; a Power to an 
executor to raife a portion for a younger child, will not ex-? 
tend to a real eftate, of which he was alfo a truftee (A). The 
huft)and being tenant for life, under a marriage fettlement, 
with remainders over, and a Power to him the fettlor, 
♦ with the confent of truftees to revoke all the ufes, a revoca- 
tion and conveyance for valuable confideration, will not af- 
feft a previous grant of the fettlor's life eftate, with notice 
of fuch prior grant (/ ). Powers for leafes are for the mu- 
tual benefit of pofleflbr and fucceffor, without prejudice to the 
latter [k). When granted on an antient rent, it fliould be 
with all beneficial confequences, for the remainder man, and 
the landlord and tena:nt, under mutual ftipulations (/). Leafes 
determinable on lives, may be executed on a covenant to (land 
feized {m). Where the Power is to demife all manors and 
la Ads, &c. fo as there be refer\^ed as much rent ^s is pai4 

U) 2 Term 241. (*) Cowp. 651. {e) Id. 714, Dong. 279. (d) WiMoa 
33<^- W W- iM- .(/) I Term 432. W 16. 435. (i&) 2 Term 72J. (r) 
Boug. 460, (^) Burr. xii. ( /) Id. 12?. H 14. 1446. 
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part of the enumerated eftates never in demife will pafs (a). 
But in a family fettlement of an eftate, confiftlng of ground 
always occupied by the family feat, and of lands let to te- 
nants, fucli a qualification will exclude the manfion-houfe, 
and the lands belonging (if). Where the qualification an- 
nexed is in deftruftion of the Power, it will be difpenfed 
with [c). Leafing Powers are liberally conftrued {d). A 
leafe under a fpecial Power, by the tenant^ for life, is void 
on his death, unlefs the Power be ftriftly purfued (e). To 
make a life eftatc to the wife, may be executed at diflferent 
times (/). The maftcr of the rolls may grant any number 
of concurrent leafes during the laft feven years of the exift- 
ing leafe {g). 

POSTMASTER AND POSTMASTER GENERAL. 

The Poftmafter General, is not perfonally liable for hank 
notes ftolen by the forters (>J), The Poftmafter is bound to a 
delivery of letters to all the inhabitants in a poft town, at 
their places of abode at the ufual rates of poftage (/). Old 
Street is within the fuburbs of the city, being conne£led by 
contiguous buildings, before 9 Ann, c, 10- therefore, 
though out of the liberties, the penny-poft ofl[ice, is only in- 
titled to a penny for the delivery of letters there (k). An 
aftion will lie againft the Poftmafter, for detaining letters an 
unreafonable time (/). The penalty of 9 Ann, c- 10. f. 40-* 
for wilfully opening, or detaining letters, relate to perfons in 
the poft-office [m). 

POSSESSION 

Of tenant at will, is that of leffor («). PoJfeJJio fratris learn- 
ing on this fubjeft ( o). 

POST HORSE DUTY. . 

To go from one place to another, and back in the fame 
day, is not. travelling Poft, within the meaning of the A£t, 

(«) Doug, 544. {h) Id. $52. (c) Id. 553. (^) I Black. 446. {e) I 
Term 705, (/) Black. 281. (g) Id. 617. (h) Cowp. 754. (1) Id. i8a. 
(^) Id. 6a4* ( / ) a Wilfon 443. {m) 5 Term 10 u (») Wilfon j 7 7. {0) 
2 Wilfon 516. 
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25 Geo. III. c. 51. (a). If to carry a private e^p;"cfs, a 
liccr^ce will be neceffary [b). Secus in the cafe of a publip 
exprcfs (c). The farmer of the tolls need not give evidence 
of his appointment ; in an aftion for the penalties, the of- 
fence may be laid againft the farmer (f/). The ttatute re- 
quires that the account ftiall contain number of horfes and 
miles, and the namps of the drivers ; but no penalty is in- 
flifted, for not inferting the amount of the duties received by 
the Poftmafter, and it is not neceffary to proye thp defendant'* 
licence {e). 

POOR RATE. 

Uncertainty as to value, w^ill not affeft the validity of the 
rate (/)• The rating of houfes, different from land, muft de^ 
pend on local pircumftancps ; ^n errpr in the rate, will affeft 
the whole, and it muft be quaflied in toto {g). An allotment 
of land in lieu of cornmonage, appurtenant, is rateable to the 
parifli in which it lies (A). Houfes built purfuant to AQi of 
Parliament 7 Geo. III. c. 37. vcftingthem free from taxes, are 
not liable to the general land tax, impofed by 27 Geo. III. 
{/). A bargeway and toll-gate, purchafed to compleat a 
navigation, are rateable in refpefil to the tolls {k). A certiorari 
will not lie for the removal of the Rate, becaafe of public 
convenience (/). If an appeal be not made in time, and it 
is removed by fuch writ, no objefition apparent on the face 
of it will be heard (w). Exemptions from all public taxes, 
charges, and affeffments^ by ftatute, extends to fuch Rate [n]'. 
Quere whether the herbage and panage, of a foreft are rate- 
able (o)? The ranjg;ei: of a royal park, is rateable, for 
the inclofures within it yielding profit (^). Stables, rented 

• 

by the crown are not rateable {q). The occupier of the 
battery, at Seaford, belonging to the crown, is rateable (r). 
The owner of ftables, in Mary-le-bone, rented by the colonej 
of a troop, is liable for paving, &c, (j). The landlord may pay 

(a) 3 Term 69. (h) lb. 72. (c) lb. 519. (d) lb. 632. (e) lb. 637. 
(/) Doug. 290. (£) Id, 542. , (h) Black. 1 244. ( O 4 Term 2» 4. ( i) 
4 Term 21. (/) 2 Term 23;. («) 4 Term 12. («) 3 Term 602. {o\ 
Doug. 2?9. (0)1 Term 338. (f) z Term 372. (r ) 3 Term 497. (i) 4 
Term 6. ' .1: ^ . 
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t!ie Rate for his tenant {a), A leflee of lead mines is rate- 
able, for the profits ariling from lot and Cope, duties paid by- 
adventures without his rifque (^). Money, whether at in- 
tereft or not, is not rateable, nor is the pay of naval officers 5 
nor the falaries of officers of the cuftoms, &c. {c). A mi- 
peral . fpring, rated with land, at the grofs rent, a Rate on 
the whole rent is good {d). Navigation running through fe- 
veral parifhes, may be affefled in all proportionately {e). A 
Rate is not allowed for the reimburfcment of an overfeer 
(/). Occupancy, in its ftrift legal fenfe, is not effentiarto the 
validity of a Rate {g). The occupant of a part of a houfe, 
bcinjj the owner, is liable for the whole, unlefs in the cafe of 
a dillint^ occupation of another (//). The Rate, is a perfonal 
charge, oq the occupier (/). Profits accruing due are rateable 
( k), Perfonal, vjfible property, yielding profit, is rateable 
{ /). Property is npt rateable, unlefs fome perfon is in the be- 
neficial occupation (m). Servants, to public bodies, may be 
rated, with refpeft tp their apartments; none can be rated 
refpefting the falary, the rate is on the occupier («). A rate 
is not allowed for repairing or building a workhoufe {0). An 
cxclufivc right of way, is not rateable (y/). Where the dif- 
trefs for the Rate is founded on an excefs of jurifdiftion, it is 
replevifible {q). If the name of any be omitted, the Rate 
fliould be quaflicd by the feflionS;^ and not amended ; nor can 
the amendment be without notice to the perfon omitted (r). 
Notice of an appeal muft be given to the churchwardens, or 
overfeers; but to the perfon omitted is unneceffary (j). Un- 
lefs the Rate be publiflied, \n the church, the Sunday after it 
is allowed, it is a nullity (/). Stock in trade is rateable, but 
houihold furniture is not (u). The feflSons may reduce an 
excefs of Rate, on any perfon {w). The juftices are the pro- 
per judges of the equality {x). The appeal muft be to the 

{a) Doug. 410. ( j) COwp. 451. (r) 4 Term 771. {J) Cowp. 619. 
(e) 2 Term 660. (/) Doag. 112. (g) Id. 291. (h) 4 Term 475. (i) 
Cowp. 453. (i) 2Tenn 66o. (/) Cowp. 564, 1 Term 727. {«) 4 
Term 730. (9) Bprr. 2014, 2439. (0) Doug. in. {p) 2 Term 90. (q) 
% Black. 1330. ( r } Cowp* 564, i Term 62;. ( / ) lb. 62 j. ( / ) 4 Term 
568. (») lb. 771, (w) Cowp. 326, 2 Term 623. (jt) It?. 660. 
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Icflions, next aft^r the allowance {a). If appeal be grounded 
on no rateable property, the refpondents muft firft eftabliih 
their cafe {i). Juftices cannot Rate one parifli, in aid ' of 
another lying within a borough, with an exclufive jurifdi£tion, 
though in the fame hundred j the county juftices have no 
jurifdiftion in boroughs (c). The Rate ought not to be 
quafhed, unlefs for irregularity, and the fellions are not 
bound to ftate reafons (d). Ships are rateable in the parifli to 
which they belong {e). Tolls are rateable (/). In the cafe 
of navigation for goods, from and to a particular place, and 
in proportion, according to the diftance, with liberty, to ap- 
point a place of colle£lion, will be rateable, at the latter 
place, though collefted elfewhere, becaufe they are on the 
compleatment of a voyage {g). Money, in lieu of tythes, 
is rateable (^). Proprietors of cuftomary tytheable fifli, are 
rateable (/'). Lands in the hands of a company, and con- 
verted into a dock, by ^61 of parliament, declaring the (hares 
perfonal property rateable {k). Where a ftatute fays, that a 
company ihall not be rateable, not ufually affeffed, only ex- 
tends to any other kind of Rate {/). A private a£l, enabled 
the overfeers to make a Rate for the relief of the Poor, and to 
include reafonable fums, relative to the execution, a Rate 
was made for both purpofes, and the fcflions in a cafe on 
appeal, ftated it partly to pay a debt incurred by the late 
overfeers ; but it appearing legal on the face of it, the court 
refufed to quafli it ; the remedy is to appeal againft the al- 
lowance in accounts (m). Where the party has no diftinft 
occupation of premifcs, but a bare permiflive refidence, he 
is not liable, although the feffions ftate the party to be occu- 
pier, the court may neverthelefs examine into the faft (»). 
The lefl^ee of a coal-mine, is liable, although he have no 
profit, this cannot be examined into (o). Tlie trufl:ees of a 
quakers meeting-houf©, of which no profit is made by the 
pews are not liable {^). 

(a) 4 Term iz, (t) Id. 475. (c) Id. 77S. (J) Burr. 2494, Cowp. 579. 
</) 3 Term 771. (/) Doug, 292. [g) 4Tcnn543, (h) 3 Black. I2p. 
(1)3 Term 385. (i) i Term 319. ( /) 2 Term 660. («) 5 Term 346. 

(»)I.b587* (0 lb. 596- (;)lb'79. 
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PRACTICE. 

An attorney cannot plead the Court of Confcience aft {a\ 
It is a general rule that a bill may be filed againft him. in the 
vacation (^). And although refluent above twenty miles ti-om 
London, he is only intitled to four days to plead [c). The 
procefs for, or againft him, as an attorney is on a day certain, 
becaufe of his daily attendance in court {d) After juftifica- 
tion of bail deemed infufficient, a fide bar rule was obtained 
for leave to difcontinue, without difclofing fuch faft, and a 
new a£lion was brought ; this rule being obtained by furprize, 
was afterwards difcharged [e). The aflignment of a bail 
bo;id, is n9t waived by entering an exception again them {/), 
They have the fame time to juftify, after the determination of 
^ rule, fufpending the proceedings on a qucftion of irregu- 
larity as before {g). They have, till four days after the 
quarto die poft, to put in bail, when the proceeding is by 
original [k). They are not perfeft, until the fervice of their 
allowance; notwithftanding any oppofition to their juftifi- 
cation (/ ). A fcire facias againft them muft lie four days in 
the fherifFs office {k). But this rule does not extend to fcire 
facias in error (/). A cognovit by the defendant, without 
their knowledge, will not difcharge them [m). They may be 
put in on a dies non juridicus {n). Are liable to the cofts of 
procefs ferved upon them, although ready to pay the debt 
wthin the eight days allowed for the furrender of their princi- 
pal ((?). Pending the rule on the fherifF to bring in the body, 
they may furrender the principal without juftification, but the 
allowance muft be ferved ; this rule has been lately adopted 
in both courts [Ji): They Jiave the like privilege after an 
^gnment of a bail bond, on payment of cofts {q). On an 
exception, frefh bail are added, who juftify, ftill the former 
bail may furrender, while they remain on the bail piece [r). 
After th^ profecutor has enlarged the rule, to fhew caufe 

(«) Wxlfon 42. (i) 5 Term 174. (0 Il>- 5^2- (^) Wilfon 58. (/) Burr. 
«5P«. (/) Cowp. 769. {^) 4 Term 706. {b) lb. 377. (1) lb 493. 
.(i) lb. 583. (/) Burr. 1723. («) 5 Term zjj. (>») lb. 170. ( a) lb. 363. 
(^.)Ib. 368. (y) lb, 4Q1, 534. (r) Id, 633. 
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againft an order of feflion, he cannot obje£l to the certiorari 
[a). For non-payment of cofts^ the application of an attach- 
ment may be on the laft day of the term {b). Proceedings 
againft any party to a note, or bill of exchange, will be 
ftayed on payment of debt and cofts, except as to the accep- 
tor who is anfwerable for all (f ). Special bail mtift be put 
in, before an application can be made for a ftay of proceed- 
ings, until fecurity be given for cofts from a foreign plaintiff 
[d). On a death of one of the plaintiffs, before interlocutory 
judgment, after an execution fued out thereon, leave will be 
given to fuggeft it on the roll, and amend the execution with- 
out cofts [e). A detainer may be lodged againft a debtor vo- 
luntarily remaining in prifon (/). A declaration muft be in- 
titled of the term, in which the writ is returnable ; and there- 
fore nothing arifing fubfequcntly, is recoverable [g). It may 
be delivered by the bye, after a plea in abatement, and after 
an entry on the roll by the plaintiff quod billa cajfetur et defen-^ 
dens eat fine die \ but this muft be in the fame term (A). The 
plaintiff is bound to deliver the particulars of his demand 
purfuant to the judges order ; and if it appear under forty 
IhilUngs, proceedings will be ftayed (/). A demitrrer will not 
be compelled, in cafes where the inferior court is proceed- 
ing without jurifdidion [k). The demurrer to one plea, and 
fin iffue to another, may be argued before, or after the trial, 
in the difcretion of the plaintiff (/). A real demurrer, is if- 
fuable within the meaning of a judge's order [m). A writ of 
poffeffion in ejeStment^ with a previous tefte, may be executed, 
after the death of Icffor («). A non-fuit, for want of con- 
feffmg leafe entry and oufter, cannot be figned againft the 
cafual ejector, till the pojiea comes in on the day in bank {6). 
Clerical miftakes on the face of the declaration are overlooked 
(/). A devifee never in poffeffion, cannot be made defen- 
dant, as landlord, inftead of the tenant, under 1 1 Geo. II. 
c. 19. f. 13. It is otherwife in the cafe of the heir at law^ 

{a) BuiT. 745. {^)Id. 2686. ^ (r) 4 Term 691. (^ lb. 697. (#) 5 
Term 577. (/) 5 Term 392. {g) lb 624. {b) 5 Term 634. (/ ) Burr* 
1390, 1592. 5 Term 64. (i) Burr, 388. (/) 2 Term 394. (») B^irr, 178J. 
(«) Id. 1971. (<>) 2 Tfrm779. (/> ). 3 'Icrm 35^. 
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tlaimiiig under the fame title ; but where the real queftion, 
is landlord or not, the court cannot extend the provifion of 
the flatute {a) In a writ of error to remove a record from the 
Common Pleas, although the rule to certify within eight 
days expire in the vacation, it may be done within lefs time ; 
and thereupon a fcire facias quare executionem non, may iffuc> 
returnable the firft return of the enfuing term ; and on the 
return day, a rule to appear and ailign errors may be given 
(J^). When a writ of error is fued out againft good faith, a 
rule of court to difcharge the execution will be fet afide 
.without cofts {c). The court will not direft the matter on a 
noH'/iros of fuch wTit, returnable in parliaipent, to include 
intereft in his taxation {J). When fuch writ is fued out, 
mcjrely for delay, appearing from the party, his attorney or 
bail by any declaration, flicwing it, proceeding, on the judg- 
ment, wall not be flayed {e). But unlefs fome fuch confef- 
Iion be made, fuch proceedings w^ill be flayed, although the 
plaintiiT fvvear the writ was brought for delay (/). Pending 
the writ of error, no execution can iflue on an aftion on the 
judgment {g ). To remove a record from a county palatine, the 
execution upon non-Jiros is awarded in the fuperior court (//), 
The defendant is allowed four daysafterfigning final judgment, 
to put in bail in error(/). This writ, upon a non-fuit, being evi- 
dently for delay, (hall not flop an execution {k). Until fuch bail 
be put in, no motion can be made to flay the proceedings in 
an aftion upon the judgment (/). A Habeas Corpus cum cauja. 
ad faciendum et recipiendum^ may be returnable before a judge 
immediately, notwithflanding a declaration delivered to the 
defendant in cuflody, purfuant to 4 & 5 W. & .M. c. 21. [m). 
A non-pros againft an informery wall not be fet afide («). Upon 
an informatio^iy the defendant, on the 24 Geo. III. c. 25. f. (54- 
muft apply for a mandamus for the examination of a witnefs, 
withia the firft four days after plea pleaded {(?). On the ex- 
ecution of a writ ©f inquiry^ the party is not limited to the 

{a) 3 Term 783, {I) 2 Term 17. (c) lb. 185. (^) lb. 58. {e) z 
Term 78, 4 Term 436, 5 Term 669, 714, (/) 3 Term 78. (^) 3 
Terra 643. ( -6 ) lb. 657.. (/) 4 Term 121. (if) Id. 436. (/) j Term 9. 
(/w) Burr, 1875. (") ^^* 40*« ( ^ ) 4 Terin 662, 

prccife 
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precife time mentioned in the notice (a). Obje£l:iori id 
omiffions on the plea roll is too late^ after payment of the 
iff he of money {!?). On the fufpenfion of a caufc for a' year 
after iffue, a term's notice is required, unlefs fuch delay pro- 
ceed from the defendant {c). Such notiee being given pre- 
vious to the term, a rule to plead may be given after the term^ 
and judgment figned in the vacation {d). The rule for fuch 
notice does not extend to a motion for judgment, as in the 
cafe of a non-fuit {e). Proceedings in a caufe are generally 
fufpendcd, until the determination of a rule relative to trre- 
gularity [f). If the debt appear under 40s. the court will 
fet afide the proceedings [g). The lofs of a judgment roU^ 
will be fupplied by order of court ; the plaintiff's attorney 
makes the entry, and is allowed bd. by the chief clerk, whofe 
fee is %d. and who is liable to purchafers, in cafe of injury 
through his default {h). On moving an arreft of judgment, 
in a criminal' cafe, the defendant muft be prefent ( /). The 
motion for a new trial fhould precede this; they cannot be 
made together [k]. The defendant cannot be afrefted oil 
the judgment, in the King's-Bench, unlefs the original a&ion 
were bailable ; it is otherwife in the Common Pleas (/). Is 
irregular if figned by a clerk, in the name of, but without 
the confent of. the attorney (m). Judgment of non-pros^ may 
be immediately figned by one of feveral defendants, on the 
delivery of a declaration againft one, without any proceeding 
againft the other («). As foon as ever it appears that the 
aftion is not joint, fuch non-pros may be figned by any of the 
defendants named in the writ [o). A judgment may be 
figned for not pleading, at any time, after tbe expiration of 
24 hours, from the time of plea deman(led {p ). After the 
expiration of a four day rule to plead, reply, or rejoin, either 
party may refufe to receive the proceedings, and fign judg- 
ment {q). Judgment, as in the cafe of a tion-fuit, in a 
London caufe, for not going to trial, at the fittings after 
term, although he might have done it, will not be allowed, 

(a) Doug. i88. (h) Bwr. 1682. (0 Doug. 71. (J) t Tcrtu 40. (<) 
5 Term 634. (/) 4 Term 176. (g) lb. 495, 5 Term 64. (^) Burr, ^z^^ 
(/ ) Id, 930. (iJ) Id. 334. (/) Id. 21 18. (m) Id. 2660. («> a Term %yt4 
W W. is9* ( / ) » Term 454, 4 Term 118. (f) lb. 195. ^^^^^ 
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unlefs notice' of trial was actually given [a). When the plain- 
tiff files common bail, according to the ftatute, and is in- 
titled to judgment, between the 2d and 6th of November, 
it is entered, as on the day preceding the effoin day {{i). 
Although the defendant is bound by an order to plead iffuably, 
judgment cannot be figned for the informality of the plea, if 
it go to the fubftance of the aftion. If there be no rejoinder, 
the plaintiff may ftrike out the previous pleadings, and lign 
judgment as for want of a plea (r). On a writ returnable 
the laft day of one term, and no j unification of bail until the 
fourth day of the next imparlance^ will not be allowed until 
the third term, although the declaration de bene ejfcy be not 
delivered before the effoin day of the fecond [d). The entry 
of a plea oi folvit ad diem, in the general iffue book, before 
the plaintiff is ihtitled to a plea, wiU waive the rijght of im- 
parlance ; this being a fpeeial plea, fhould be delivered ; 
therefore, upon fuch entry, judgment may be figned, as for 
want of a plea ( e ). Judgment, as in the cafe of a non-fuit, 
may be given in a traverfe of a return to a mandamm (/). No 
application can be made for a mandamus^ in order to an elec- 
tion, until after judgment aftually figned {g). Againft a 
member of Parliamenty a declaration may be delivered, during 
his ipiprifonment [k). In oppreflive aftions, money may be 
paid into court, without cofts ( / ). The amount paid, is 
ftruck out of the declaration, and this may be done upon 
particular breaches {k). It is an acknowledgment of the 
aftion(/). As to all, but a particular fum, and as to that 
the plea of non-affumpfit, and that defendant has always 
been ready to pay, is defeftive (w). On a nofi-fuit, hovvever 
erroneous on a writ of error, the plaintiff can neVer have 
judgment (« ). After oyer and fetting out the condition of a 
bondfalfly, proceedings were ordered to be ftruck out, and 
judgment for the plaintiff, at the expence of the defendant's 
attorney. Unlefs all the deed be fet forth, judgment may be 
either figned for want of a plea, or it may be quafhed by the 

(fl) 4 Term 557. {h) 5 Term 65. (c) lb. 152. {//) lb. 372. {t) lb. 
66f. (/) 4 Term 689. (^) Burr, 1387. {h) 5 Term 361. (/) Barr. 578. 
(i) Id. 1 1 20. (/) Id. 2640. (w) Wilfon 74. (») 4 Term 436. 

court 
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court (/?). A jiartnei'Jliip is pleadable in abatement to a le-^ 
veral aftion; pleading otherwife is a waiver (^\ Two peas^ 
not guilty, and the ftatute of limitations, although the plain- 
tiff have a verdift on the firft, yet if upon a demurrer to the 
laft, no caufe of aftion appear, the defendant will be intitled 
to judgment, and his coftsof the demurrer; but of the trial, 
each pays his own [c). If plea demanded on Saturday, the 
24 hours allowed is exclufive of Sunday [d). The plea is a 
nullity, if filed before bail perfefted {e) The demand of it 
is a nullity, if made before an appearance by the defendant, 
or filed according to the ftatute (/). The general* iffue, can 
only te pleaded, after a rule to abide by a fpecial plea {g\. 
If after an order to plead iffuably, one of the pleas is not fo, 
the plamtiff is intitled to judgment ( h ). Solvit ad diem is 
fpecial, and therefore (hould be delivered, and not entered in 
the general iffue book (/). Prifoners may be detained by a 
frefii aftion, although the original be fuperfedable (^). It is 
not neceffary that the declaration fhould be delivered to the 
defendant perfonally, or to the gaoler, unlefs in cuftody at the 
fuit of the fame plaintiff, for the fame caufe of aftion (/). 
He is not entitled to his difcharge until the expiration of the 
third term, for not proceeding to trial or judgment ( m ). If he 
plead earlier than neceffary, he muft give the plaintiff notice 
of his plea (»). The acknowledgment of the marflial of the 
cuftody, muft be of the term, in which the prifoner is charged 
in execution, or he may be difcharged (o). After furrender 
to the King's-Bench, in difcharge of his bail, if he remove 
himfelf by a writ of Habeas Corjius to the Fleet, the plaintiff is 
not bound to follow him ; and Although a declaration be de- 
livered to him there, after the end of the fecond term, next 
after the return of the writ, he is not intitled to a non-pros ; 
the plaintiff may in his eleftion retain the caufe in the origi- 
nal court, and bring him back, or declare againft him in the 

Fleet (^)- When in the cuftody of the Marflialfea Courts 

<• 

(tf) 4 Term 370. (A) Burr. 2612 (0 Id* 754. ( ^) 4 Term 557. (#) 
Id. 578. (/) I Term 635. {g) lb. 693. (A) j Term 305^ («) 5 Tenrf 
661. (i) Burr. 105U ( /) I T«rm 191. (m) 4 Term664;« (jy) 5 TerA 
473- (0» Term 464. (/) $ TeriBK3$, 



DOi. (a; isurr. 1051, (/; 1 lerm 191. 
.473- (0» Term 464. (/) $ TeriBK3$, 
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hte is tiot renlovable in the King*s-Bench, td anfVver to another 
allien for the fame debt {a)i The atteftation of a warrant of 
attorney executed by him, do6s not extend to k writ of ex- 
ecution [B), The felrvice oi firocefs^ by Bill of Middlefex, in 
a wrong county, is irregular (r)k Of a latitat, in the even- 
ing of the return day^ and after filing a declaration, is good 
{d). A miftake in fuch procefs, as dating " debt," inftead of 
" trefpttfs," is not regarded [e). The lofs of a bill filed, may 
in a penal aftion, by leave of the court, be fupplied from a 
copy (/)• Puts darrien continuance is pleadable^ after verdift 
of the term general ; if verified by oath, the court niuft re* 
ceive it, and therefore will make no order for a fjpecial me- 
morandum of the time of filing it [g)^ There, is a difference 
in the. form of a recognizance in error, between that in the 
KingVBench, and the Exchequer; on the latter, further 
cofts of delay are included in the undertaking ; in the former, 
cofts and damages for fuch delay [k). A rejUicathn may be 
withdrawn, with leave to reply de novo ; this itiay be confi- 
dered as an amendment, and has been allowed after the 
lapfe of feveral terms (i). A defendant in re/devin^ is not 
intitled to judgment, as in the cafe of a non-fuit, under 14 
Geo. II. (*);* Th^ return of vwits, at the lateft, muft be filed . 
on the day of the expiration of the rule (/). Upon a refcucy 
notwithftanding any confeffion* the defendant muft anfwer, 
interrogatories, unlefs waived (/»)• The enlarged rules are 
difcufled^ before the laft week in the fucceoding term (»)• 
Five caufes are entered in fucceffion for each day, and copies 
delivered to the judges before the commencement of every 
term. {o). Proceedings on an' irregular judgment, are all 
4ifpofed of by one rule (^). The fieriffy after he is out of 
office, is compellable by rule to bring in the body (j). .With- 
out the fervice of aft allowance of the juftification of bail, he 
will be liable to an attachment (r). A plea of Jiatuu of 

{d) Cowp. ti6. {h) Burr. 1794. (r) i Term 187. {/) Id. 191. (#) 
Id. 513. (/) J Term 476. {j) lb. J54. ik) z Tc^tn 59 (/) Burr. 75$. 
(i> 5 Tent 400. (/} 4 Term 497* (m) $ Tefm {62. («) Burr. 9. ( 0) Id* 
1^42* if) 4 Term 688. (f ) lb. 379. (r ) lb. 473. 
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limitations not going to the merits, is not allowed to be ddtf- 
ed to a plea already pleaded {a). Unlefs the ^declaration 
be delivered before the end of the next term, after the arreft, 
Bfufierfedeas may 'iffuc {i). This proccfs will extend to an 
imprifonment under a furrender with notice (r). And to 
avoid it, a committitur muft be aftually entered in the raar- 
fliars book {d). The plea of fender is ifTuable (e). A tef- 
tatuni execution will be warranted by one in the original 
county, although afterwards returned and entered on the 
roll (/). The legal computation of time is by lunar months 
{g). The plaintiff is not bound to give notice of tria/^ till 
the next term after iffue joined (/i). If either defendant re- 
fide within 40 miles of London, 10 days notice is not re- 
quired, by 1 4 Geo. II. c. 17.f. 3.(/). Without fuch notice, 
wh'ere the defendant is relident abroad, no verdift can ftand 
(k). On an iffue direfted by the Court of Chancery, the de- 
fendant will not be allowed, on a fuggeftion of delay, to 
carry down the record (/). In trover the defendant will be 
allowed time for a bill of difcovery [m). The praftice of a 
view is founded on the 4 & 5 Ann, c. 16. and granted in 
the difcrctioh of the court (»). A warr^ of attorney to 
confefs a judgment, obtained by fraud, muft be delivered up 
(o). In a bailable writ, the. names of all the defendants in 
a joint aftion may be inferted ; but otherwife, no more than 
one defendant (/). On the appointment of a fpecial bailiff, 
at the requeft of the plaintiff, he cannot compel the return 
of a writ. {q). 

PREBEND. 

To recover the profits during the vacancy, the proper me- 
thod is by aftion or in equity, but not by mandamus (r). 

(a) V7i]fon 253. (i) Bun. 1450. (r) Id. 1787. (i) Id. 1841. (e) Id. 
59. (/) 5 Term 272, 3 TcMn.38a- (i) Burr, i^sj,' (.t) « Tern 734- 
( / ) 4 Term 520, (i) Id. 552* (/) IK767. {m) 2 Term 68j. (n) Buir. 
256. (9) Dong. i86, (/ ) Id. 695. (f) 4 Term 11$. (r ) Bunr* 567. 

PRIVILEGE 
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PRIVILEGE 

Ot Lords of Parliament, will not extend, to non-obedience 
to a writ of Habeas Corfim [a). The right of the lord 
mayor's watermen, from the prefs fervice (/»). A defendant 
illegally in cuftody, at the fuit of one plaintiff, is not privi- 
leged a« to the reft, without collufion [c]. The Privilege 
extends to a party attending his caufe, although he ftaid to 
dine with his attorney and witneffes [d). But an a£tion for 
falfe imprifonment, will not lie (e). 

PROCEDENDO 

Denied to a borough court, without an utter barrifter of 
three years ftanding prefide below (/). Granted to a quarter 
feffions, becaufe the certiorari had not iffued till the defendant 
had confeffed the affault below (^). On the removal of an 
indiftment for felony, in order to an outlawry, if the party 
come in, the court will award this procefs to carry the record* 
back [k). 

PROHIBITION* 

Temporal rights are npt to be drawn into an improper forum, 
(/}. If the ground of application 16^ dehors the proceedings, 
the fuggeftion muft be grounded on an affidavit [k) When 
the court is of opinion againft the Prohibition, a decla- 
ration is unneceffary ; the like application may be made to 
other courts ( /). The owners of the minor ^ares of a ftiip, 
may arreft it in the Admiralty, and compel the others to give 
fccurity before (he goes out oi port {m). Where the iffue lie 
on the plaintiff, and he do not appear, he will be non-fuited ; 
averdift for the defendant in fuch cafe would be irregular ( «). 
The defendant may demand the declaration, although the opi- 
nion of the couf t be againft him ; but the party applying, 
has no right to declare againft the opinion of the court {o). 

^ («) Bm*. 6ji. (4) Cowp* jti. (t) t Black 833. { </) Id. 1 1 15. {e) H. 
fl9o. t/)Btirf. 51^ Or) I^- 749* {h\^Ttns^ ^jZ. (0 Bwr. 1692. 
<*) M, zoj6, (/) Doug. S97. {m) Wilfon 101. (irJ14. 300. (<») Burr. 

P 2 After 



[ 212 ] 

After fentence, the dcfeft of jurifdiftion muft be apparent 
from the fa^ce of a libel {a)» 

» 

WHEN IT SHALL BE GRANTED. 

Where the action was for not feiting out tythes> ctftcr an 
agreement between the occupier and the agcnf for the impro- 
priator, after the corn cut, and ready to be houfed for five 
pounds^ where the plea of fuch agreement is rcjefted (^).. 
In the cafe of a decree, in favour of a creditor, obje6ling to an 
inventory produced by an adminiftrator (c). In cafe of fea- 
mens wages, under a fpecial contraft (d). For calling a 
womgn whore in London, becaufe it is aftionable there (^). 
Before fentence, where cafes are eiTentially triable at com- 
mon law {sf). On a fuit forpro£\ors' fees {g). In the cafe of 
^ pilot fuing in the Admiralty court, for work done within 
the county (A). Any time before fentence, on pleading a 
modus, where there is no jurifdiftion, even after fuit remitted 
to the court below, cofts awarded and the appellant's appli- 
cation to fuch court (/). To a biftiop prefenting by lapfe, 
under pretence of v ifitorial authority to a canon refidentiary ; 
this is a freehold, and the right of eleftion in the dean and 
chapter (k]. Calling a woman whore is libelous in the fpi- 
ritual court (/)• In the cafe of an excefs of jurifdlftion (w). 
In the cafe of a quarrel in a church-yard, if the party pro- 
ceed for damages in the fpiritual court («). For reftitution 
of a pariih clerk (,<?). In the fpiritual court for calling a 
woman a ftrumpet (// ). To ftay a fuit in the fpiritual court, 
for breaking open, ji cheft in the church, and taking away 
the deeds to an advowfon {q). 

WHEN REFUSED. 

In the cafe, of Jurifdiftion, and after fentence, the remedy 
is by appeal (r). In cafes, not material (j). If the matter 

(a) 3 Term 315, (i) Bum 1S74. {t) Id. 1922. (d) M. 1950* (#) Id. 
2032. (/) Cowp. 424,^ 2 Term 475. (g) Doug. 607. {h) Wilfon 264- 
(0 1 Terra 552. (i) lii. 650. (/) 2 Term 473. («) 3 Term 3. («) Ban. 
74+- (^) Id. ^67. (/>) Wiiroii 62. ig) 4 Tcrmssf. (r) Burr. 813, 
2036, Doug, 363. (f) Burr, 169a. 

^ fuggefted 



fuggefted, IS not fupported either by the proceedings or 
affidavit ( a ) After trial and fentence in tlie cafe i^i tythes {h ). 
Fpr marrying without banns or licence (r). In the cafe of 
fcandalous words fpoken of a woman (</ ). 

PRESUMPTION 

Muft arife on fome ground {e). After a verdift, all neccf* 
fary circumftances will be prefumed to have been proved 
which were required to fupport the a6tion ; and of courfe the 
verdi£l will cure a defeftive ftatcmcnt of the title (/) Under 
circumftances a grant from the crown may be prefumed ; and 
poffeffion for 350 years will be fufficient for the jury (^). 
Without the produftion of the record, or evidence of lofs 
under circumftances, it may be left to a jury (A). Mere length 
of time, ftiort of the ftatute of limitations, without circum- 
ftances, will not be fufficient to prefume a leafe (/). Mere 
length of time in fujifiorty is very different than when to defeat a 
title [k). Thirty-lix years fole and uninterrupted poffeffion 
by one tenant, without any account given to, or demand 
made by the other, or his reprefentatives, held fufficient 
to ground the prefumption of an a6lual oufter {/). An 
elapfe of twenty years, will ground the prefumption gf a 
payment ©f a bond ; and under circumftances, a lefs period 
will be fufficient [m). A claim of toll for a paffage over 
the highway, where the right of paffage and taking fuch 
toll are both immemorial, and before the time of legal me- 
mory in the fame hands, though fubfequently fevered, will be 
fufficient to prefume a grant of the foil, in coniideration of 
the toll, in fupport of the demand («). In the cafe of a plain 
truft, where the truftees are direfted to convey to a devifee on 
attaining twenty-one, the jury may prefume a conveyance at 
2^ny time afterwards, though confiderably lefs than twenty 
years (<?). 

(«) Cowp. 330. {*) Id. 4«i. (e) Wilfon 79. {d) 1 Ycrm 473. {e) 
Burr. 1071. (/) Doug. 658. {g) Cowp« 102. (h) Id. no. (1) Id. 214. 
( i) Id. 2.16^ ( /<} Id. 217. {m) I Term 770. (») lb. 66o. (0) 4Tena 
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PRINTING. 

« 

The King's Printer is intitled, during the term granted by 
lettcr^r patent, 13th Oaober, 12 Ann, to the right, exclufive 
of all other perfons, not authorized to print the fame by prior 
grants from the crown; the chancellor, mafters, &g. of the uni-. 
vcrfityof Carn bridge, are intrufted with 'a conpurrent autho, 
rity, within the nntverfitVi upon terms by letters patent, 26. 
Hen. VIH. arid 3 Car. I. {a). Firft thought of by tawentlus, 
about 14S0, and praftifpd with fcparate wooden types {i). 
I'hc crown cannot grant the printing of almanacks tp. thf 
ftationcrs' company exclufively ( f ). 

PRIORITY OF SUIT 

Pleaded, by fhcwing the right which firft attacheci ( d)^ 

PROMISE 

« 

By a tenant in arrear for rent to his lai^dlqrd, that if he 
xj^'ould dcfift from a diftrefs, to pay fpecific arrears, is no^ 
Within the ftatute of frauds (<:). 

PRISON AND PRISONERS. 

A declaration muft be delivered againft them, within twq^ 
terms, to the Prifoners or turnkey, or they are entitled to be 
difcharged by fu/ierjideas (/). And[ if once fupprfedeable, 
they arc always fo under the fom/^ ctijtody. and prc^cefs [g ). The 
delivery of the declaration againft them, where the aftion is 
in the court of King's-Bench, is purfuant to the: 4 & 5 W. 
fc M. c. 21. {k). If the parties are under treaty,, the de^: 
fendant will not be intitled tp t^ke advant^^ge of the ftri£l 
time WMth refpcft to the delivery. (/). If a prifoner appearij; 
in perfon, he muft pay for the iffue book, ptherwife by at-» 
♦orney (^). ' If he delay the proceedings, he fhall take no 
advantage {/). While a Prifoner, on me&e prpfefs, his 
warrant of attorney to conffdfs a judgm^nt,^ ipuft b^ pxecute^ 

m 

(a) Burr. 6(i4. (J) I4. 2416. (0 * Black, 1004. (</) Bw. H'}- («) 
U. i8«6. (/) Id. ao6o M t Term coi. (*) i WIfoh I'JO. (0 lb. 445. 
«) Id. 1,. W M.37«. • • ■ ' • \ •T»> 

• 



•in th€ prefencd of his own iow fide attorney (j). But with*: 
oat the prefence of an attorney, in criminal procefs, it will 
bind him {b). Fine for perjury, is not within the infolven^ 
debtors a£1t (^). The Marlhalfea Prifon, in the Borough of 
Southwarkj is the defcription of the Palace Court Prifon ( d )• 

PRESCRIPTION, __ 

When laid by the lord for toll of goods landed, within the 
manor, in coafideration of repairing a wharf, wall be good, 
though laid more extenfivcly than the confideration alledged 
{e). To have three bulhels of barley out of every (hips 
cargo, brought to the quay for exportation, is fufficiently cer- 
tain and good (/). An, anticnt charter, pr grant,, without a 
date, may operate without a confirmation, and is a queftion 
for the jury (^). 

PRIVATEER AND PRIZE. 

On a jpint capture by fcveral Privateers, all the men fhare 
proportionately \h). The captain of marines not of the com- 
plement, but cafually on board, fliares as a paffenger (/ ). The 
diftribution is regulated by ftatute and proclamation ( ^ ). It is 
a queftion, whether an officer, under an arreft, has any right 
during tKe fufpcnfion (/)? The. Admiralty may give repara- 
tion in damages ' for perfoiial injuries, on a capture as Prize. 
(m). On a capture at land,,b^ the alfiftance of a fleet, the 
whole queftion exclufively belongs to the Admiralty's jf rif- 
diftion («). The common jurifdiftion of the Admiralty, is 
limitted to things fujier altum mare -^ but in matter of Prize, it 
is not locality, but the jus belli, which governs [o). The Prize 
Courts, and Courts of Lords Comnuflioncrs pf Appeals, have 
the exclufive jurifdiftion over queftion? of Prize {^). 

PRIVITY OF ESTATE 

• Is different from Privity of Contra£l (^). ' 

{a) 1 Watk. 1297, 3 Term 616. {h) 4 Term 433. {c) Burr. 2142. {/) 
Id. 1037, (#) jCowp* 47. (/; Wilfou 91, {g) 2 Black. 289. {h ) Doug. 
24^ . (/) Id. 510. (i) Id. J4 1. X i) \ Term 493. (»i>'Doilg. 572. («) 
Id. 591. {«) Id. 586, (^) 4 Term 382. (y) Doug. 445, 736. 

PROBATE 
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Is neccffary in evidence, to fuppprt a will of pprfon^l propertj, 
made by a feme coveft under ^ power {a). It is the only way 
of proving a right toperfonal property {i). While unrepealed, 
cannot be impeached; and payment to an executor of a forged 
will discharges the debtor (f). 

PROBA6LE CAUSE, 

Whether the fa£ls proved, ampunt to fucji, i§ a qucftion of 

law(^); ' • ■ ••' • 

PROCESS. 

Notice to appear on copy of prqceft^ for debt above lOl. is 
not neceffary (e). On a doubt whether the place of fervice 
was in London or Middlefex, the court refufed to fet afide 
jproceedings (/). Withput defendant*^ name to the notice, 
bad (i^). On return day regular. (^). 

PROFERT 

Of an aflignment of a bail bond is unnecpffary (f ). A0 
affignee of a leaffe under an adminiftrator, is not compelled to 
a Profert of letters of adminiftration (k). A deed may be 
pleaded as loft by accident, without Profert (/)• 

PROTESTANDO 

Is to feve a conclufion (m). 

PROVISOE 

^o re-enter for condition Ijroken, can only operate during 
the term («). Judgment as in the cafe of a non-fuit, *cannqt 
be entered on plaintiffs not carrying down the record, where 
the defendant i?|ay alfo ^o it (c). If the defendant carries it 
down fufficient, if he obtain the ufua| rule fpr trifd, aftef no? 

(a) Doug. 6^3. (*) 4 Term 258. (r) 3 T^n 12;. (</) 1 Teim 520. 
le) mifonzz. (/)Id 77.. (g) Id. 104* (A) Id. 263* U) iWUfoni2i. 
(i) Id. 3. (/) 3 Term ick (iw) Wilfon 1Q9. {») Id. 140. (•) i Term 
492. ' ' 

tice 
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tice of trial, the objeft of which nje is to give the plaintiff 
the preferrence in cafe both fliould take it down {a). 

PRE^SENTMENT 

Under 13 Geo. III. c. 78. f. 24. againft a fmaller diftrift 
than a parifli, muft ftate expreflly, how liable (i).] 

PREROGATIVE. 

Thp king is exempted from taxes colle£led perfonally; 
therefore ?n cxprefs, for government, is not liable to the duty 
on poft horfes (^). The ju4gment of a fubjeft, even without 
any compleat exiecution, is preferred to an extent of SLjfiq/leriat 
4ate {d). 

<* PURPORT,'* 

The f^nfe of it in an indiftment [e)^ 

PURCHASE. 

Whoever takes as heir male by Purchafe, rauft be • both 
Tieir and male (/). A fettlement by tenant in fee, for the 
maintenance of herfelf, and children, for her life, to raife 
portions for younger children, and the furplus to the heir (ihe 
having theii many fons and daughters) .is voluntary, and void 
agaipft Purphafers, under 27 Eliz. A leflee at rack rent, is a 
Purchpfer for valuable confideration [g). A contraftor for the 
Purchafe of a real eftate, where the title (without cnllufioh) 
happen to bQ defeftlve, is intitl^d to no fatisfa£lion fbr the lofe 
q{ his bargain {A). 

QUAKERS. 

By 7 & 8 W. III. c. 34. f. 4. and the 1 Geo. I. flat. 2. c. 6. 
f 2. two juftices may enforce the payment pf tythes, and 
church dues ; and an appeal to the feffions is conclufive, un- 
lefs the title comes in queftion ( /)• Their folemn affirmation, 
90d tendering twenty pounds^ conftitute their right of admif- 

(«) I Tom 696. (()t Term 513* (r) 3 Term' 159. (^) Black. 1294/ 
(#) Qon(. 887. (/) Wilfon 3*^ (g) Black. 1019, ( i ) Id. 1078. ( i ) 

fion 
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fion into the Turkey Company, under 26 Geo. II. c. 18, 
Their affirmation may be received, by 22 Geo. 11. c* 46. with 
an exception, as to offices of profit under government {a]. 
Their affirmation is not evidence in a criminal charge, but 
may be read ia their defence ((^). May be received in ai^ 
z£tion of debt on the bribery a6t (r), 

qUARE IMPEDIT. 

♦ On the ffecoVery of a prcfentation within fix months, under 
theftatute of Weftminfter, rs Edw. I. ftat. 2. c 5. one year's 
value (haH bd^ given in damages (^). A lapfe will not be in- 
rurred, fer-wftrtt of a prefentation within fix months, without 
notice ; but an 'yiduftion to a fecond benefice, is deemed equiva- 
lent to notice-, and the want of a prcfeStilationj within fix months 
aftei'wards, will incur a lapfe ( e ). On thevoidance of a fee', 
in an advowfon, the turn will belong to the heir, and not the 
executor, but otherwife in the cafe of a prefentative living ; pre- 
rogative prefentations, ar6 not confidered as turns, and long ac- 
quiefcence, is evidence of an agreement to prefent in tumj 
(/). In the cafe of^ a truft, where the lord refufes to prefent, 
the remedy is in equity '; if a legal right, Quare Im/iedit is the 
proper courfe, the patron may Form his judgment ; but any 
queftion of immorality muft be referred to a jury (^), By 
a grant from the crown, of are£toryof all churches and vi^ 
carages thereto belonging, a perpetual curacy belongin^f t<| 
the redlory will pafs, unlefs excepted [k). 

qUQ warranto: 

y WHEN GRANTED. 

Nevei of courfe ( J ). Where the right is doubtful (tj. 
Agaiuft a port reeve of a borough, and manor, who^as fuch, 
is the returning officer (/). Againft on* cl^imifi^'^ nght oi 
yotii^g, -hy yirtue of a b\irgage tcnemant {mh A«4:t&)Ugh 

(41) Burr. 9gp, (^)W.,iii7. (0 Cowp. jSa. (^ Biur, i^f^i (#)rWiL 
|bn 176. (/). Id. 234, (^) 3 Tcnq 646* . {i} H^. :^lac^.4*^ (O t 
^em 3»^- W) Cowp.'s^* 0) i 'fenn 596.* («) lb. 599, - 
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on the affidavit of all but one, confcnting to the e^^ftjon, if 
that one ftvows himfclf the relator (tf), 

WHEN REFUSED. 

After twenty years quiet pofreflion(^). Where the party 
applying, had agreed not to enforce a bye-law, which was 
the ground of the application, becaufc the affidavit went only 
to a belief, as to the fwearing in of the mayor, who by the 
Corporation books appeared to have been regularly fworn (c). 
After eight years, though on the affidavit of the town clerk| 
that the defendant had not taken the oaths of allegiance, &c, 
the contrary appearing by the books {d). In the cafe of a 
college fellowfliip, the proper remed}' being either by mandamus 
or election [e). To try the right of church-wardens, becaufc 
pf no ufurpation on the crown {/). To impeach a derivativi^ 
title, if the pcrfon claiming original title, has been in the 
undifturbed polfeffion fix years {g). For lefs than 20 years 
quiet polfVflion, under particular cifcumftances, it may be 
fefufed(>4). 

GENERAL MATTERS. 

If the defendant difclofe a material fafl:, the profecutor 
may read his affidavit ( / ). . Where an information has beeij 
filed by leave, againft one claiming to be common council- 
man, and the relator in his repUcation, having alfo attacked 
the . defendant's title as a freeman, which had been ftated in 
the introduction to his plea, an amendment was refufed, nof 
would the court dire£l the entry of a nolle fir of equi [k). If any 
iflue be found for the profecutor, he is intitled to the cofts of 
fill (/). After the death of a. mayor, he iliall be taken to hiave 
9£ted regularly, a derivative title is not to be impeached by 
thofe who a£l under it {m). In general, the ele£tion is not to 
be difcuiTed by aa attack on the elected, where there is ano- 
ther inethpd of , trying the right {n). Where the election re* 
Ijjd ph^ is "by' the hpniage of twenty-three free tenants^ and a 

{m) 4 Term 22J. (*) I Tcnn i, 3. (0 3 Term joo, %io. (V) lb. jjii. 
(f) 4 T^iin 24b. (/) 4Tfm 38K (^ ) ^- 684. {b) z Term 767. ( 1 ) 
% Term \^ (*) 4 Tcrtn »7<, ( / ) i Term 453. (w) 1 Term 4. (») \ 
Term 596; 

jury. 
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jury find that twenty-one of them, wfere not fo, the eIe61ion is 
void (tf). A corporate office is not vacated by non-refidence 
{i). New trials may be granted {c). Pleadings on a quo war- 
ranto [d). The offices of town clerk and aldermen, are not 
incompatible, but may become fo from circumftances {e).. It 
is not any objeftion to an application againft a mayor, for not 
having taken the (acrament within the time limitted, by 1 3 
Car, 11. ftat. 2. c. 1 . that the relator concurred in the eleftion, 
becaufe the defeft is latent, and the a£l is required by the 
legiflature (/). There muft be both ufer and claim of a fran^ 
chife to found the application (^). 

QUARRANTINE. 

Where the aft which direfts its performance is filent, upoa 
the puniftimcnt for a difobedience, that will be a mifdemeanor, 
and puniihable by con^mon law {A). 

RANSOM. 

m 

An aftion of affumpfit, notwithftanding a re-capture with 
the hoftage, and although the plaintiff be an .alien, or the 
death of the hoftage ; the Ranfom of Britiih Ships, or goods, 
is made void and prohibited, under a penalty of 5001. ( x ). 

RAMSGATE HARBOUR. 

Veffels going through the Downs, only liable to the duty, 
by 22 Geo. II. c. 40. (*), 

RECOGNIZANCE 

Will lie at the common law, to remove an indiQment from 
a Court of Oyer and Terminer ; and may on terms, be dif- 
charged without cofts (/): If the profecutor be' a civil officer, 
after a conviftion, he will be intitled to cofts, before it fliall 
be difeharged, under 5 & 6 W. *& M. c.ll. f.* 2 & 3. {m). 
Cofts are not payable, unlefs to fuch civil officer^ or the party 

(a) 4 Term 480. (i) t Term 772. {c) lb. 484. ( ^) i Term 575, (#) 
z Term 777. (/) 3 Term 57 j. {g) 5 T^rm 85. (h) 4 Term aoa. . (0 
Surr. 1741;, Black. 563. (i) Burr. 2258. (/) Id. lo. (m) Id. 54«. ^ 

grieved 
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grieved (a). Where the defendant incurs cofts. In hot going 
to trial, purfuant to his notice, he fliall be bound to pay them, 
notwithftanding his acquittal (^). . The king is truftee for the 
party {c). The form of Recognizance to the Houfe of Lords 

adjufted(^). 

RELEASE 

May operate as a grant {e). Executed by an interefted 
party, will make him a good witnefs, though re-lefee rcfufed 
to accept it (/). The court will order one for the nominal 
plaintiff, to be delivered up in ejeftment, and permit the 
.landlord to proceed {g). / 

REMAINDER. 

When to the ufe of every daughter, and the heirs of their 
body and bodies, as tenants in common, in default of iffue. 
Remainders over, they take crofs remainders (i). '^e legal 
prefumptibn only favors fuch Remainders between two, but 
the intention will prevail, and by implication they may extend 
to more {/). Where there is a freehold, in fupport of the 
limitation over, as Remainders, they Ihall never be conftrued 
executory devifes (k). An event fubfequent to a will, may 
make the limitation an executory devife, which, on another 
event, would have been a Remainder (/). Where there is a 
Remainder, after a Remainder, they are both contingent {m). 
Their deffinitions and different claffes {h). Where an eftate is 
limitted to a tenant for years. Remainder to another for life. 
Remainder to the firft, and other fons of the latter in tail, 
they both join in a recovery ; but this will not work a for- 
feiture of their refpeftive eftat.es, nor diveft the eftate tail {o). 
The limitations in a deed to truftees, to the ufe of two for 
lives. Remainder to the ufe of the children of one, in tail, as 
tenants in commQn, and in cafe any of the. children fhould di^ 
without iffue, the part of the deceafed child, to the ufe of the 

(a) Burr. 431. (*) Id. 1461. (c) li *l 19. (V) Cowp. 184. (e) H, 

599- (/) Doug. 135- (/)Id,39'» WCowp.ji. (») M. 777> Do»«- 
$3. (i) td, tst. { i) Id. 3»6. (») Id. j%%. (n) Id. 7t6, 487. (9) 4 
Term 738. 

furvivor^. 
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iurvivors, and tke heirs of their bodies^ and if all fhould die 
.without iffue, then to the other of the firfl: two grantees in fee, 
the children take crofs Remainders, and on the death of any 
without iflue, his fliare vefts in the furvivor, and the heirs of 
the deceafed, as tenants in common {a). But crofs Remain-- 
ders in a deed, cannot be raifed by implication (^). Yet by 
|;eneral words, they may be created (r). 

REPLEADER. 

Where the iffue is immaterial, a Repleader fliaH be granted, 
unlefs no. pleading will .help {d). When it appear, that the 
defendant has no title or defence, judgment (hall be entered 
againft him {e) Such Repleader muft be without cofts (/), 
In an information on a quo warratito the defendant ftated that 
he had been fworn, purfuant to the ftatutc ; but in defcribing 
it by miftake, a fwearing was fet forth by charter, and as he- 
could not give evidence of fwearing, according to* the aft of 
11 Geo. I. c. 4. the \nerdi6l for the king was fet afide with 
cofts, which (hall be only allowed according to the alterations 
made [g). In the event of a reply they fliall be allowed [h). 
A Repleader is only granted, for the fake of juftlce, and the 
commencement de novo^ is from the point of immateriality ia 
pleading (/). . , 

■ * « 

RETURN 

Of a certiorari may be taken from the file, on a fufpenfion 
of the writ [k). Several caufes, if confiftent, may be returned 
to 2i mandamus {/). And upon any fuch Return, Jupjirejj^o vert 
is a good caufe of a£lion, and though true in words, if falfe 
in fubftance, the profecutor may reply to a Return ; prefump- 
tion, and intendment, ought to be againft Returns to a writ 
of Habeas Corpus y but in favor of Returns to a Mandamus {m). 
Return by the fheriff of refcue from the bailiff, is bad {»)♦ 

(«) STcrm4.27. (^) Id. 5x1. (tf) lb, 431. (1/) Burr. 501. (#)ra 
•99- (/) 14. 304* (^) W, 301. {h) Id. 757 (1) Cowp. 510* {k) Burr* 
4^7. (/)Id, 2044, (m) Diiqg. 14S1 154. (•) 2 Tem 155* 

RECdHDARl 
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' RECORDARI FACIAS LOQUELAM, 

Will ftay proceedings in the county court, if delivered be- 
fore final' judgment {a). 

RECEIT 

To defend /^ro interrejfe fuo difcufled [h\ Not conclufive 
againft the party figning {c)._ 

RECORDER. 

Wilful negligence a caufe of forfeiture ( d). 

RESPONDENTIA, vide Policy of Infurarue. 

REMANET 

If the caufe goes off thus, the cofts abide the event (^). 

RESTORATION DAY. 

Onejudgegoes to Weftminfter Hall, but neceifary bufinefe 
may be done (/). 

RESCUE, 

Vide Sentence, Attachment, Practice, Sheriff, 

No excufe to the gaoler, ,who is charged to bring up a pri- 
foner for a voluntary efc;ape (^). 

REVERSIONER 

May maintain an a^ion for any injury to the inheritance (i}« 

REVOCATION. 

A fubfequent admittance on a prior furrender is no Revo- 
cation i nor is the death of tenant for life a Revocation of a 
will by the remainder man(/). A common recovery by te- 
nant for life, remainder for truftees, to preferve contingent 
remainders, remainder to the fame tenant for life in fee, is a 

(») Burr. 1151. (^)U*i290. (c> 2 Tcnn 366. (^) BiiiT,i. 1999. (^ 
H. 1990, 2694. (/) Id. 2089. (j^> BiUT, s8i4« (^) Id. ai4i. (i^ 
Id. 1962* 

Revocatioh 
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Rcvocatioil of a will {a). Maniage alone v^ill ndt, but with 
children will operate as a Revocation, both as to real and 
perfonal property {i). Two wills in the cuftodjr of tlie tes- 
tator at his death ; the latter had been Cancelled, and there- 
fore the former ftood {c). The mere aft of cancelling, is no 
Kevocation, unlefs done animo revocandi [d). A fubfequent 
will, though found to contain a different difpofition, yet if the 
particulars of the difference are unknown, it is no Revocation 
of a former will ( e ). There muft be an inconfiftent difpofi- 
tion in order to fuch Revocation ; if partially, the Revocation 
is accordingly (/). The difference muft be found by a Jury; 
and a fecond will is not alone a Revocation of a former {g). 
A devifeof alMands to truftees, to fell, &c. and legacies are 
afterwards obliterated, interlined, or^ altered without due at- 
teftation and a republication, the devife is not revoked ; fed 
quercj if the bequefts fo altered are revoked [h] ? A fubfequent 
will of lands, which d )th not appear otherwife than by fpe- 
cial verdi£t, finding a different difpofition, though the parti- 
culars of fuch difference are unknown, is a Revocation of a 
former will (/]. 

RENT. 

Holding over the tenant, will be fubjeft to double Rent, 
after a demand under 4 Geo. II. c. 28. f 1. {k). Acceptance 
fubfequent to the expiration of the time limitted by the rK)ticc 
to quit, is no waiver of fuch notice ; the intention of receiv- 
ing the Rent is a qut^flion for a jury; but the acceptance of 
fcigle, would be a waiver of double Rent (/); A chancery 
receiver is an agent ; and a notice is a demand within the 
' above ftatute [m). Plea to an avowry, that the defendant 
pulled down certain parts, whereby the plaintiff was deprived, 
&c. without ftating an expulfion, is infufficient in the cafe of a 
mere trefpafs ( «). A fubfequent agreement may, by relation, 
operate to make the refervation from the beginning {c). 

{a) z Wilfon 6. ( *) Burr. 2617, 2171. (r) Id. 2514, Cowp. 92.* (/) 
la. jt. W Id. 87. (/) Id.9p. (f) Id. 91. (*) Id. 812. (f ) iWlfoa 
497. {k) Borr. 2698, (/) Cowp. 245. (») Burr. 2698. {«> CM^«4iti 

A£tion» 
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Actions for Rent, cannot be profecuted in a Court of Con- 
fcience, in London (a). Rent cannot iffue out of a term for 
years ; that is, after the affiguraent of a leafe, the leflee can- 
not diftrain (A). Bankruptcy is a bar, if the aftion for Rent 
is in debt on the reddendum [c). To an avowry the defendant 
may plead pajoient of ground Rent {d). 

RESIDENCE. 

An archde&con being alfo reftor muft, under 21 Hen. VIIL 
c. 13. C 26. be perfonally reiident, either at the houfe be- 
longing to his dignity, or in the parfonage-houfe ; and the not 
having a houfe within the limits of his dignity, will not excufe 
non-refidence upon the parfonage, where there is a houfe ; 
the penalty is ;i^MO for an abfence of one month together, by. 
the fpace of two months to be accounted at feveral times in 
one year; where there is no houfe, the Refidcnce muft be 
within the parifli [e), 

READERSHIP OF A PARISH, 

Is no ecclefiaftical preferment, within the meaning of the 
reftor's certificate of curacy (/). 

RELIEF. 

Whether the parifli are bound to the maintenance of a child 
living in another parifli with the mother for nurture, whether 
the party refufing to go to the work'houfe is intitled to relief 
for one of his children. Or, whether the quarter feflions can 
make an original order for maintenance, are queftions not 
determined [g). When a pauper, and not his family, is re- 
lieved, he is compellable to go to the work-houfc, under 
9 Geo. I. c. 7. f. 4. [k). No appeal lies to the feflion, from 
an original order by a jufti^e (/). 

<«) Doog. ijj, ib) Wilfon J7 j. ( r ) i Term 91. (V) 4 Term 511. 
< # ) Bufl^. 2744, {/) Cawp. 4J7. {g) Doug* lo, 316, 319. {h) Id. J636. 

Q REPAIRS 
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REPAIRS 

Of a (hip in England, on the credit of a captain, M'ill not 
give him a lien {a). The tenant is bound to repair, unlefs 
there is a ftipulation to the contrary ( ^ ). 

REPLEVIN 

For taking cattle in the road, avowry for damage feafant in 
the four acres, and drove them along the road [c). Damages 
cannot be recovered againft the iheriff, for taking infufficient 
pledges beyond the value of the diftrefs [d). Avowry under 
a parole demife plea in bar, that the defendant nil habuit in 
tenementis, held bad on demurrer, fmce 1 1 Geo, 11. c. 19. 
[e). An informal verdidt may be amended after a writ of 
error (/). Judgment that defendant have return of the cattle 
and damages, and coils aiTeflfcd by the jury, is good by ^he 
common law, and under 21 Hen. VIIL c^ 19. which gives 
damages and cods [g). If the jury^ at the trial, omit to affefs 
damages, an inquiry fhall go \h). If the plaintiff be non- 
fuited, for want of a plea in bair'to the avowry, the avowant 
may either proteed to an inquiry, or fue on the Replevin 
bond(/). And if for want of a declaration, the avowant 
may after a writ of fecond deliverance, execute an inquiry 
*{k). There can be no judgment in the cafe of a non-fuit, be- 
cjiufe both parties are aftors, and either may take dow^n ihe 
record ( /). The iherifF, undej-fhcrifF, and replevin <:Ierk, are 
all anfw^rable for the fufficiency of pledges de retorno habendo 
(m). It is a queflion, whether a Replevin below can be 
pleaded in bar, to trefpafs in the court above («). On the 
plaintiffs nedefting to appear, and profecute the Replevin in 
the county court, the defendant will be intitled to an alfign- 
ment of the bond ; and may fue as affignee of the^ .flieriff, in 
the fuperlor courts, though the proceedings remain in the 
county court {o). • ^ . . . " 

<«) Doug. ^i4 ffi) Id. 7*0. (4 Wilfim 295, (/) 4 Term 455, (<) 
Wilfon Z08. {/) 3 Term 340. (^) 4 Term 509. (t} Wilfcn 4^, (1) 
Id. 41. (O'Id. ii6. (/)3Tcri» 661.* (w) Black, i2z: (») |d. 87- 
{0) 5 Tcrjni9s» . , 

! - ' RECTOR 
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RECTOR. 

He has the fee of the church; and the leSitrer cannot 
preach without his confent {a), A non-refidence for eighty 
days, will vacate a leafe of his Reftory, pf which a ftranget 
may take advantage, under 13 Eliz. c. 20. (^). 

REFERENCE TO THE MASTER. 

To take an account of rent due, principal and intereft on 
mortgage; it cannot be referred to afccrtain damage to a 
parifh by a baftard child (c). When all difputes are referred, 
the term Ihould be " of all matters in difference between 
parties ;" when only of the particular caufe, " of all matters 
in diffeitnee in this caufe" (i). 

REMITTITUR 

In trefpafs againft fevef al, judgment may be meliorihus dam^ 
msy with a Remittitur as to the other {e\ 

REQUEST 

To pay money before due, laid in the declaration, not ma- 
terial (/). 

RESIDUUM- 

Where there arc two executors who have unequal legacie^i^ 
they Ihall have the Reiidue undifpofed of (^ ). 

RETRAXIT. 

The difference between tha^ and a ns)Ue firofequi {h). 

RECORDS 

Always pr^fumcd to be as they have been found, and no 
parole evidence tP be received (/). A Bill of Middlefex, 
filed of the wroog term, may be amended j the principal point 
is fomething to iuniend by ( ^}- 

(«X Wilfon 15- (i) z Term 749. (c) Wilfon 7|, to, 6. {d) 3 Tern 
tfi6. (/) Wilfon jp. (y)M. 33. (^)4d.a«s. (*)W.90- (') ftl»ck. 
*64. {*) X Term 782. ^ 

Q 2 RELATION. 
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RELATION. 

To favc tb« (latutc of limitations, the time of fuiixg ont a 
latitat may be averred {a). The judgment in a common re- 
covery, is not to relate to the firft day of term, if that be 
previous to the return of the writ of entry {b). In trover, 
the time of fuing out the writ may be (hewn to avoid the 
Relation to the firft day of term (r)* In the cafe of bank- 
ruptcy, lying in prifon two months, relates to the day of ar- 
reft; and therefore the affignees may recover the money 
arifing from the fafe of his eflfefts, pending his imprifonment, 
if the purchafer have notice (^)# 

RECEIVING STOLEN GOODST, 

Belonging to a veffel in the Thames, is felony,' by 2 Geo. 
ilL c. 28. {e)» In an indiftn^ent againft the receiver, it is 
.not neceffary toftate the non-conviftion of the principal; ihat 
is matter of defence to be fliewn by defendant {/). 

RESTITUTION. 

The power of the crown, as to pardon, will not affeQ legal 
rights vefted in third perfons {g). When goods pawned, 
though obtained by fraud, the pawnee may obtain trover 
againft the party from whom they were obtained, and who 
•Happen to obtain poffeffion en the profecution of the offender 
(A). 

REMOVAL. 

The huftand who has afitually feryed in the militia, may 
be removed to his parifh, before he becomes chargeable,, with 
an exception as to thofe exercifing trades, protefted by 26 
Geo. III. c. 107. f. 131. but thofe who are privileged morandoy 
are fo eundo (/). - If" the juftices take the examination of a 
pa^ipef, touching his fettlement, but do ncJt remove Mm, an3 
the pauper afterwards die, or become inline, ft is k queftio^ 
whether tha juftices cati remove his family [k). ' I * * ' 

(a) Black. 217. {h) Id. 212. (t) U. 320. {d) z Tttm 141. {e) lb. 77. 
(/) 5 Term ^3. (^ ) z Teriw 5^9. \^{hy 5 Term 175. fr ) jTcrm Jij. 
U) lb. lo-j. 

RESIGNATION 
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RESIGNATION BOND. 

Condition to refide, and to refign to the patron's fon to be 
prefented, and to keep the living in repair, is bad [a). 

REVENUE OFFICER, 

If he take money for a falfe fcizure> an aftion will be 
againft him, without a month's notice, required, by 33 Geo. 
III. c. 70. f. 30. (i). The profccution for affaulting him 
in the execution of his office, may, xmdcf 9 Geo. III. c. 35- 
f. 26. be tried in any county ; and, therefore, if a common 
affault alone be laid in one, and tried in another, th^ judg- 
ment will be arretted ( c )• After the repeal of an aft, im- 
pofing certain duties, he will not be refponfible for the money,- 
if he has regularly accounted to his fuperior in fuch an aftion, 
the month's notice will be ncceffary [d). 

REMOVAL OF BUILDINGS. 

Tilings fixed to the freehold, at the cxpcncc o( the tenant, 
are removeable^ but neceffary to its eajoyment, go to the 
heir {e). 

RECITAL. 

The words " aforefaid," and " tenor," bind to an cxaft 
Recital ; but the words *' in manner and form following," 
do not (/). . 

RICHMOND PARK. 

Footways through Richmond and Eaft Sheen gates [g). 

RIOT. 

The aflembly muft eonfift of three, at the I'eaft ; and on the 
acquittal of all but two, there can be no judgment (A). The 
encouraging and abetting in pulling down dwclling-houfes, 
was a mifdemeanor at the common law, and made felony» 
by 1 Geo. I. flat. 2. c. 5. The principals arc guilty of a 
capital felony; and aiders and abettors, are declared princi- 
pals in the fecond degree, apd lare oyfted of clergy (/). Fpr 

(«)4Tcnn J79. (*) IK 485. (0 lb. 490. (J) lb. «J5J. (^) Hen. 
Black. 239. (/) DOBg. 93, S4. (1:) Burr. 908. (i^) Id. 1263. (#)Id.2076. 

the 
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the demolition of doors and windows, and Jhe deftruflion of 
goods, under the fame ftatute, the hundred are anfwerable 
('a). The profecution muft be wkhin the year (*); SeJqnere as 
to an a£tion,- to fupport which, it is not neceflary to prove 
twelve rioters affembled; a truftee may fupport it (r). An 
^rder to levy, and pay the money to a banker, fubjctt to the 
order of juftices, is bad ; the order for levy ought to be on 
tjie inhabitants of the town*, parilhes, villages and hamlets, 
purfuant to 97 Elizabeth; and not on the inhabitants of the 
diftri£ls and parilhes within the hundred {J). 

RIVER. 
The public are not intitled, at common law, to tow on the 
banks of antient navigable Rivers {e). 

. ROLLS. 

Leafes by the mafter, under. 12 Charles IL may be in tnift 
for himfelf ; but he is reftrained from making any new, or 
concurrent leafes, until wiVhin the laft fcven years ; yet he is 
not confined to influx of time,, and furrenders are included, 
fo that the reverfion is not charged for more than 2 1 years. 

RULES 

May be difpenfed with, for the fake of juftice (/). Giving 
Ipecific relief will bar a6lions f6r the fame caufe, unlefs there 
are di(Hn£t remedies ^'^). A fide bar rule,* without difclofing 
the whole of rtie cafe, ^ill be difcharged (A).- When tefted 
of a fubiequent term, and iffued in a vacation, they are ir- 
regular (/). An efcape from the Rules of a prifon, without 
Ae marflial's knowledge, is not voluntary {k). In crimkial 
cafes, after a verdi£t, the affidavit of the defendant ihall be 
firil read ; and after reading the profi^cutor's, the defendant's 
counfel will be firft heard; but on judgment by default, this 
Rule is totally reverfed ; and if there are no affidavits, the 
defendant's Gounfel fliall be firfl heard (/}. Bail mny render 

« 

(a) Cowp. 485, Doug. 675. (>) Id. 674. (c) 5 Term 14. (/) lb* 
541. (#} 3 Ternt 154. (/> Bvf» 1996. (g) Cewp. 40S. {b) WMon 16* 
(f) I. Term. 552. (i) a Term 126. (J) Ib« 6$y 

before 
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before the return of the Rule ,on the fherifF, to bring in the 
defendant, before they have juftified, giving notice to the 
plaintiff's attorney (a). ■ 

- SACRAMENT, 

By 13 Cha. II. flat. 2. c. 1. none are eligible to a corpo- 
rate office without this teft, and the proof lies on the perfon 
taking it ; lince by 5 Geo, I. c. 6. f. 3. the election is merely 
voidable on removal, or profecution, within fix months (^). 

SCIRE FACIAS 

. On a judgment in damages jn the Common Pleas, the writ 
muft be to Ihew caufe why execution (hould. not iffue for the 
debt (c). It is a perfonal ^ftion, and therefore bail in error 
will be required {d). Pleading the death of the principal, 
before the Scire Facias, is bad {e). The bankruptcy of the 
defendant, after interlocutory judgment, is no abatement; 
the affignecs may proceed by this w:rit (/). On this procefs, 
no damages are recoverable (g). On the death of a de- 
fendant, fubfequent to a writ of inquiry of damages, the WTit 
muft be againft the executors, to lliew caufe why they fliould 
not be adjudged to the plaintiff (^). To revive a judgment on 
a bond, previous to 17 Geo. III. c. 26, is an aftipn within 
the fecond feftion of that ftatute(/). To revive a former 
judgment^ is fo far a continuance, that if the plaintiff's tef^ 
tator had undertaken not to bring a writ of error, the e;cecu- 
tors would be bound on a Scire Facias (k). Declarations on 
writs, returnable the lafl return, may be intitled of the fame 
tenn generally (/). An execution cannot iffue on 2, Scire 
Facias^ to revive an old judgment, until the return or affidavit 
of notice (i«). 

SCOTLAND. 

Since the unilon, ftatutes not intending to affeft that king- 
dom, have ufually mentioned it in the provifo [n]^ A whole- 

(«) 5 Term 368. {f) Burr. 1014. (0 Wilfon 9I {d) Black 1 227. (#) 
Wilfon^i. (/)Id. 372. Of) Burr. 1791. (*) Wilfon '243. (1) i Term 
267. (*) lb, 388. (/) Wilfon 154. C«jBiack. ir40. (»)Barr. 853. 

•• . . lale 
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falc dealer there, is not bound by the 9 & lO W. Ill- c. ST. 
and the union> to take out any licence to trade, here (a)., 
Scotch creditors cannot prove under a bankruptcy, without 
waiving a priority under their laws {^). The flatute of limi- 
tations, extends to plaintifF rcfident there ( r ). 

SCANDAL AND IMPERTINENCE- , 

A declaration at the fuit of a furgeoui for curing the foul 
difeafc, ought to be referred {</). 

SETTLEMENT OF THE POOR, 

May be acquired, 1. iy Apprenticejhiji. 2. by Birth. 3. by 
Certificate. 4. by Eft ate. 5. by Hiring and Service. 6. by 
Marriage. 7. by Office. 8.- by Purchafty 9. by Rating. > 10. 
by taking a Tenement. 

1 . By Apjvrenticejhip. Upon an affignrtient of the Appren- 
tice, the fettlement is in the laft parifli [e). To a certificated 
pcrfon afligned, will gain none in the fame parifli (/). If the 
Apprentice is to provide himfelf with ncceffaries, no additional 
duty is payable by the mailer, under 8 A""> c- ^* f- *5. {g\ 
The conlideration paid by a parifli officer, for a poor Appren? 
ticc, is not liable to the duty (//) It only attaches on things 
contraftcd for to the mafter, and not to ncceffaries foy^d |)y 
the friends (/). An agreement to cancel th^ i^^d^nturc pf an 
Apprenticefliip, will ground a fettlement, under a Jiipftg and 
fervicc j but while that is fubliftii^g, tlip latter fettlement can- 
not be acquired; and the cor\fent of an infant Apprentice, 
to fuch cancelling, is not valid [k). When bound by the 
officer, with confent of juftices, to a different parifli,. and aU 
fign the indenture, except the Apprentice, forty days refi^ 
dence in the matter's parifli, will gain a fettlement (/). When 
figned by juftices feparately, it is void [m). Alfo if the in- 
denture be not ftamped («)• The fervice, during fuch tirne^ 

(«) Burn 1317. {h) Doug. 162. (0 Wilfon 286. (i/) Id. 20. (#} Id. 
96. </) 4 Tcf» 371- (i ) 3 T<lm]i 5^;, (*) 4 Term 196. ' ( 1 ) I^. 7i«- 
(i) I Teriti 139, lb. 281, fimr. 500, {l)z Jcrii^ 726. («i) 3 Timfi^ 380- 
(•)Ib. 353, 4T«m76f. ♦ V. ^ 

under 
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under an indenture to an infant, is fufficicnt [a). On the death 
of the m^cr, fuch fervice with another, with the conferit of 
the perfonal reprefentativcj is confidered as a continuance of 
the Apprcnticclhip, iand a fettlement is gained {iy. The fer- 
vice with another mailer, without the confent of the firft, will 
not acquire a fettlement {c). But the latter part of the fervice 
of an Apprentice, may be joined to the former, in the com- 
putation of time, notwithftanding any intervenixig fervice {d). 
The fervice during feven yeafs, without indenture, will ac- 
quire no fettlement, either as an Apprentice, or yearly fer- 
vant (e). If he live with his mafter, forty days iq one parifli, 
and the fame time in another, and return to the former, in 
-which he ferves only one day, the fettlement will be in the 
laft place (/). No fettlement can be gained, under 12 Ann^ 
ftat. 1. c, 18. by an Apprentice to an uncertificated mafter, 
at the time of binding (g). 

2. By Birth. 'In a certiffca^ted parifli, and under a certifi- 
cate to a man and w ife, although during the life of a former 
hu(band, yet if it appear in an order of baftardy, that the 
Birth was during the co-habitation of the pauper, and the 
fuppofed wife, it is fufficient evidence of baftardy, and will 
fettle the child where born {h). 

3 . By Certificate y Only concludes the certifying parilh, and is: 
Jirima facie evidence as to others (/). The Certificate will in- 
clude the family, that is the man, wife, and children; but 
not grand-children ()&). It is a queftion, whether the Certi- 
ficate is abandoned by the return of the head of the family, 
to the certifying parilh (/)• Thefignatures of two juftices, in 
the margin of the Certificate, is fufficient to eftablifti its va- 
lidity, although above thirty years old ; and in which, there 
is no Certificate of the affidavit of one of the fubfcribing 
viritneffes, purfuant to 3 Geo. II. c. 29. {m), A frt:ond Cel:- 
tificate will difcharge the fornler (»). The proof of difcharge 
-will lie on the pariih, and nothing is prefumed (o). I): is not 

(a) 4 Term i^6, (i) Doug. 70. (0 Burr, 507^ 3 Term 605. (</) t 
TTcrm 281. ( / ) 5 Term 153. (/) lb. 188. (/> Burr. 752. (h) 4 Term 
a$*t. (0 lb. $: (I) lb. 7f7. (/) ib. Soi. {m) >sTerm 466. («) t 

rrerm^ifc (•) lb. 241. 

difcharged 



I 234 3 

. drfchargcd by temporary abfence (n). The fon of a certifi- 
cated perfon, becoming independent of his father/. (hall not 
foHow the father's laft fqttlement, acquired by porchafe, the 
fcttlement of the fon being in the certifying pariih (^). A 
certificated man will acquire a fettlement, by forty days refi- 
dcnce, on his own eftate (c). The Certificate • granted from 
one pariih, pending a re(idence on his own eflate in another^ 
will be difcharged by a fubfequent relidence on fuch eftate {d). 
An infant of a certificated perfon, fer ving a year in a plage^ 
extra parochial, under a yearly hiring, and during infancy, 
returning to the certificated pariih, was hired * and ferved a 
year j as in the extra parochial place, he could not acquire a 
fettlement, and by the 8 & 9 W. III. c. 30. he was ftill under 
the proteftion of fuch Certificate, notwithftanding fuch hiring 
and fervice, in the certificated parifh, he gained no fettlement 
there {^). The Certificate is an indemnity for the paupers 
refidence {/). And by fuch ftafute the pauper lis not Temov- 
able, nor any of his family, until they become a burthen ; 
the promife to receive the pauper, when required]; muft be 
as a legal requifition, and if otherwife intended, is void by the 
ftatute(;f ). But a child bom after the father's return to, and 
in the certifying parifh, the hiring and fervice in the parifh to 
which the Certificate: was given,, will acquire a fettlement 
there ; in this cafe, the pariih certified, gave no faith to the 
pauper, of whom they never heard, until ;he cam^ there, as 
in a ftate of emancipation (A). A certificated pauper doing 
the duty of a fchool-mafter, will gaiii no fettlement (/)• An 
adjudication of ffeffions, confirmed an order of removal, but 
it appearing, that the Certificajte was npt figned by a ma^rity 
of the church-wardens and overfecrs, the. order was quaAed 
(i). The pauper is removable, if in the office, of tything^man 
he becomte ciiargeable ( /).. A fettlement »ay be gained by 
an apprentice, although the Ce^ubficate. be not delivei^ to the 
pariih o0icers {m). Tl^ children. framed in a Certiicat^^ are 



« t 



(a) t Term 256. Xl)V/ilhn i8'j. (c) t Term 450. (V) j Term 251. 
(#) 4 Term 199. if) 1 Termjj.^. U ) } Term 44. ( J^l^Doi^. 40a, 
(1) WilfonS;. 0) i Term 775. (/) Wilfcfe ii. (w) 5 Tcrm^i54^ . 

protefted 
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protested by k, notwith (landing their fubfcqucnt nsarriage- 
and reparation from the father, the Certificate thirty years oW», 
proves itfelf(tf). It will proteft the wife after a fubfequent 
marriage, but not her apprentice in the certificated parifh {h). 
After the family have once abandoned the parifli^ the Certifir 
cate is gone, hotwithftanding their return after an interval o£ 
two years (r). Any of the children marrying, and living ia 
their own houfes, may acquire fettlement ; but the feparatc 
refidencc in a ftate of fervitude, will not break the family coa» 
nc£lion (d). 

4. By Ejiate. Taking the grant of a copyhold, with It. 
fine, \s. heriot, and Ij. rent, is a purchafe within the 9 Geo^ 
I. c. 7. r 5. and will not avoid the Certificate, to difcharge 
which, the proof is on the certifying parifli {e). None are 
removable from their own Eftates, and living irremovable foe 
forty days thereon, will gain a fettlement, under 13 & 1* 
Cha. If. but it muft be remembered, that fince the 9 & 10 
W. III. c. 11. as to the mode of acquiring fettlcments \y 
certificated perfons, by renting a tenement of ten pounds Jier 
anuum, or fcrving an annual office, and that by 9 Geo. I. c. ?• 
none can be gained by purchafe, under the value of thirty 
pounds, ftill pending a certificate, it is prefumed that a fet- 
tlement may be acquired by a voluntary grant (/). Tlxe real 
confideration of which, may be (hewn by parol evidence {g)^ 
A mortgagor, as fuch, cannot gain it after an ejeftment, but 
the mortgagee in poffeflion^U ( // ). An Eftate in remainder,^ 
with right of occupaocy only, will not gain it (/). An equit* 
able Eftate is fufficient, and therefore the right is in the huf- 
band, by a refidence jure uxoris {k). But claimamts in right o£ 
reprefentatioxx, as the next of kin, or of dower, even with a 
refidence, without letters of adminiftration or the alignment 
of dower, will not acquire a fettlement (/). ^ 

. b. By Hiring and Service, The conftru£tion is liberal as to the 
Service,ftrift as to the Hiring [m). Under the 3 & 4 W.& M. c. ll . 

{a) 5 Term %^%. {h) lb. a66. {e) lb. 258* (^0 lb. 583. (#) i Term 
241, (/) I Term 249. {g) 3 Term 474, (*) z Term 771, Doug, 6io« 
<i ) 4 Term 177, (4) 3 Term 127, Doug; 738, (/) lb. 609. («) Borr, 
497; s66» 99®f i44«« 

Hiring 
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Hiring for a year is not material, but a Service for that time U 
cffcntial, under 8 &^ W. III. c. 30. f. 4. both Hiring and Ser- 
vice, are not required under the fame contraft, yet the con- 
neftion once broken, is fatal {a). A removal from the Ser\ice, 
en account of illnefs, is no difcontinuance (^). From, and 
to a cuftomary time, is fufficient (r). After a courfe of far* 
vice, any agreement to ftay out the year, without any mentioo 
of ^vagAs, is fufficient {d). If the contract be for Icfs than a 
year, it is fatal (e). Tho fcrvice may be complcat by rela- 
tion back, and by a-fubfequent acceptance of the Hiring ge» 
nerally (/}. But there can be no conftruftive Service, over 
t^'hich the mafter has not compleat controul for one year {g ), 
An abfence from the Service, is not purged by a return ; but 
an agreement for holidays is merely difpenfation by the maf- 
ter, and provided there be no bona fide exception of part of 
the time, is no objcftion (^). The fervant refufing to return, 
after being turned out by the mafter, will not acquire a fettle^ 
nicnt(/). ' Abfence from the Service, upon any reafonabic 
ground, may be difpenfcd with, and will not afFeft thie fettle- 
ment ; and altTiough there be an agreement to feparate, and 
^ages paid, and even a difcharge given, yet an immediate 
offer by the fer^'ant to continue, the-contfaft remains (>&). 
The fame law prevails on the matter's bankruptcy, a few 
days before the end of the year, although the wages are paid, 
the relation between mafter and fervant ftlll fubfifts(/). If 
the Service be for a year, although undei: different Hirings, 
^ven with an interruption, or a continuance, of the fame Ser- 
vice, under an agreement to iricreafe the wages, the fettle^ 
mcnt is gained j but'if the Hiring o^ the face of it, be for 
lefs than a year, it i.^ fatal 3 otherwife, although the Service 
be for lefs than a year, it may be compleat by ufage (/w). A 
fcttlcment cannot be defeated' by. the raa(ter*s fraudulent dif- 
charge (»). Tbe Hiring of*a militia-man for a year, with an 
agreemenf for his abfence, for one month on duty, and in lieu 

' («) Burr. 5.93f* 790, 91b. (J) lb. 945. (r) i Term 490. W) 3 Term 76. 
(#) lb. 250.. (/) I T^nn 778. (^ ) 4 Term 449, Z19. {h) 1 Term (oi. 
3 Tcfrm 376. (1 ) lb. 754, (*) 4 T^rm 100, 257, 2 Term 624. (/) lb. 
628, Doug. 297. (mJ Id. 423, I Tenn 694. («} 2 Term 62(« 

10 
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to ferve a month over the year, is a good Hiring for the year 
(a). After an order of removal, , againft which, there is so 
appeal ; the fettlement can only be acquired by a fubfequ^nt 
aft ( ^ ) It will not be defeated by a fnhfefient marriage ctf 
the ferA^ant(r). An agreement for piece-work by the year, 
with an implied cuftomary liberty of abfence, the Service 
tinder it will be fufficient [d). The fettlement of the fervant 
will follow the mafter's removal, and be in the laft pariflr, 
though for lefs than a year, under a continuance for the fame 
Hiring [e). Where the Service be ia different pariihes, for 
time when added, together amount to forty ^zy% in each, the 
lettlement will be where the party laji flcpt (/). An Agree- 
ment between the father and daughter, that Ihe.fliould live a^ 
his fervant, for board afid lodging. Is a fufficient Hiring \g)* 
A refervation of weekly wages, will not controul the general 
Hiring for a year(>i). If the Hiring be only to work a li- 
mitted time, in each day, is infufficient {/). A Selrvice under 
differciit Hirings, for one' year; will be fufficient, though for 
Icfs th^ forty days under the yearly Hiring ( i ). Clubing with 
another for a year, being a contraj£t for Service, in ord«r to 
learn a trade, and agreeing to .do any work,- \% fufficient {/). 
So under a Hiring to ferve by the week, with a month's no- 
tice, a general Service for a year will be fufficient j the conti^ 
nuance of relation, between mafter and fervant, for an inde^ 
^nite time, and Hot to end, . at the deftiott of either party, 
without notice, will be conftru^d a general Hiring for a year 
(m). And will be prefumed on a Service for that time («), If 
part of the Service, be under a tetrofpe^live Hiring, by which 
no fettlement can be gained, aq4 fuch Service is continued; 
the Hiring for a ie(5ond year may tni prefumed {o). A wi- 
dower, with a fon (the latter having gained no fettlement) 
cannot acquire any, by a Hirit^g or Service $ bccaufe by 
3 W. & M. Q.l\.(.*i. unmarried ^perfons, without children, 
can only gain a fettlement \ the conftru£tion of. which ftatute 

(«) Doug. 576. (4) 2 Term 59J. {c) 3 Tcm $85, {d) Doug. 319. (/> 

Id. 296. ' </) Id. 634, 5 Term 387. {g)2 Term 37. {b) lb. 453. ( ' > 

'jTerm^K (i) lb. 98. (/) Id* tjj. («) lb. 207, jcfi. («) lb, 327^ 

447. (0 lb. 668/'. . .... 

i» ' • •• 
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is, that if the children acquire fettlements of their own/ in- 
dependent of the father, he can gain one, by Hiring and Ser- 
vice [a). A deprivation of reafon; in the fer^ant who is 
taken home before the end of the year, linlefs the relation 
between mafter and fervant is difcantinued, will not defeat the 
fettlement ( b). A marriage during the Service, and varying 
the agreement for th,e Service, is material; circumilances 
will diffolve the firft contrail, fo that for want of a regular 
Service, under a Hiring, as an ^ un-married perfon,. no fettle- 
ment can be gained ( r ); 

6^ By Marriage. If celebrated in a chapel, fince the ^6 
Geo. II. unlefs cured by 21 Geo. III. c. 53. is void {d). 
Baftards are within the meaning of the firft, requiring the 
confent of parents or guardiatis, if the marriage is not by 
banns ( e ). The huiband may communicate a fettlement to 
her, derived from her purchafe of ah eftate, under the value 
of thirty pounds, aldiough under the letter of the 9 Geo. I. 
ihe.had gained none by it (/). The Marriage is not invali- 
dated, although the entry of it by banm is not figned, pur- 
fuant to the firft mentioned aa (g): The 3 & 4 W. & IVf . 
ell. f; 7. which reftrauas married fervants, at the time of 
the hiring, from gaining a fettlement, will not extend to an 
apprentice (i). The children of a pauper^ under a vpid 
Marriage, gain no fettlement ( / ). Although likely to become 
phargeabie, the wife is not removable from the hufSand's eftate 
\Jc\ Her lenxeval is /riiMy^inV evidence of her fettlement where 
Ihe is removed .(/). 

7. ByOfficSy A fexton fervlrig in diftinft pkrlfhes, thfc fet- 
tlement will follow the i^efidence, and not the church ( m). 
Cuftom majr give it; in refped to certain Offices, fuch as 
tything-man; &c. ^r the whole^ or part of the year («). 
And although certificated, the perfon will gain the fettlement 
{p). Which is not gained )yf ferving the Office of conft^ble as 
fiibftitute </r:). 

4 («) ^ Term 479. (j) Ik 479. (r) lb. 6^9, 672. t^) £>oog. 634. 
I/) I Trrm 96. (/) Black. 598. {g) Burr. iji;. {i) Id. 548. (0 Id, 
198. (i)Id, 53. (/)I>«tte.45. (i9»)3Tcnn4i8. (9) 4Tecm 807. (OBuir. 
104. if) Id. 1458. 

8. By 
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8- -Sj? Pur chafe. Of an eftate for more than thirty 
pounds, paying kfs, fubj€£l to a mortgage, will not gain a 
fcttlenient, under 9 Geo. I. c. 7. [a\. If hna fide^ though 
under that value, yet if rated and paid, the party will gain a 
fettlefnent, beyond the ^time of inhabitancy, the flatute being 
merely levelled againft fraudulent purchafes ; and although 
during the refidence, the pauper is proteQcd from remo\^I, 
neither is the proper fettlemcnt extinguiflicd, nor any gaiqed 
by it, for his children [b). 

9. By Rates. Payment is fufficient, .when the name of 
the party paying, and fum are mentioned in the Rates to 
gain a fettlement (c): The like extends to payment of the 
land tax {d). And even without the name of the party 
paving in the book of Rates, if fuch payment be with the 
kmivledge of the overfeer [e). A fraudulent poiTeirion, ob- 
tained by an infolvent, will not gain a fettlemcnt (/). The 
reimburfement of the land tax to the landlord, will not gain^ 
it ; rating the houfe is firima facie^ fo of the occupier, but 
not conclufive [g ). Upon a good Rate, conftru6ttve payitieut 
is fufficient [h). The fa£t of payment, whether by landlord, 
or tenant, where they both appear, on the Rate, muft be 
ftated by the juftices, or the cafe will be feat ba^k (/). - 

10. By taking a Tenement of \0£. fier Annum, imdar 13 & 14 
Cha. II, c. 12. IS fufficient, without regard to the leffor's 
title (k). The tenancy muft fubfift for forty days, part in right 
of a huiband, the remaindw in irlght.vof. the wife, will not 
do (/). Taking hay-grafs, and after-mat)^ of that value, ii 
>^ithin the ftatute [m). If &e pauper joetum to the iame tene* 
ment, after his removal, he will on a re^dence th<?re for fofty 
days, acquire a fettleineiit, W'kboiit 'Sny new contraQ ; and 
although there, is no appeal, againft ^ tha> Order ofxemoval, 
which does not diflblve the contrail, fuch order of removal 
is a prohibition, only ag^iinft a return in aftate of vagrancy 
'(»). A covenant for repairs and fervices, will be equivalent 

(a) 2Ternii?« • (^3 Burr, 370, 1452. (f^Uoug. 599. (1^) Id. 21^ 
i&urr, 247, 62s- (e) Doug. 543, (/-) Id 608. (g) %TcTm6z3, U) lb» 
f5o- (0 5'*re^« «4o» 3 Term 505. (k) i Term'358. (() 5 Term 664. 
(m) 2 Term 45, 4 Term 348. (n) tTctmyog. '' »*' 

to 
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to rent within the ftatute {a). Renting a fifliery ir the foH 
pafs^ is a tenement witiiin the ftatute (b). A fraudulent 
renting, will gain no fettlement.(r). Marrying the executrix, 
and a reiidence during forty days, is fufficient, though (he 
never proved the will {d). TThe refidence muft be where part 
of the premifes lie {e). Value, is a queftion for the feffions 
(/). Inhabitancy by reafon of licknefsj will not gain ^ fettle- 
ment{^). 

SETTLEMENT AFTER MARRIAGE. 

A fubfequcnt mortgage, with notice thereof, will pr^^ail 
againft it, under 27 Eliz. c. 4. (A). Under an aft of par- 
liament for a Settlement, a remote reverfion in fee, will pafs 
by general words ( i ). Of the goods of the wife, before mar- 
riage ^(ww /^^, will proteft- them againft the Creditors of the 
hulband at the time (k). 

SECRETARY OF STATE 
Kluft not iflue general warrants (/). 

SECURITY. 

A mortgagee may foreclofe, and proceed oa the bond at 
the fame time {m). 

♦ 

SEISIN 

Is the mese takings without occupation or entry ; but is 
tkot fufficient to charge with .the rent rcferved ( »). Oa the 
birth of a pofthmnous foi^ he is iathe actual Seifin againft the 
half blood (('). 

SENTENCE 

Will be refpit«d till. the expiration of the time limitted for 
^ qui tarn iuBdon(/i). After it is pronunced no motion isal* 
lowed in arreft of judgment {q). The punifhment for fore* 

{a)t Term ij7t 598. (i) lb. 358. {<) Tb.%6u (<^),4 Term «s>. 
(/) 2 Term 48. (/) 4 Term 475. (^) Burr. 1447. (A) Cowp. 278. ($) 
M. ;6o. (<) Id. 432. (/) Burr. 1741. (m) Dodg. 401. («) Bsrr. 12J4; 
(#)Wilfon 527, (/)Bttrr. 1359. (;) IcU i902« 
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ftalRng, contrary to 5 Geo. I. c. 27 f. 1. i^, for the firft 
offence, a fine not exceeding 100;f . and imprifonment for 
three months \ fpr the fecond, the fine is difcretionary, and 
imprifonment twelve months ; for enticing artificers abroad, 
contrary to the 23 Geo. II. c. 13. the firft offence is 500,^. 
for each artificer, and imprifonment for twelve calendar 
months ( a ). The fentence of imprifonment may be to com- 
mence in futtiro {b). For a refcue is difcretionary (r). 

SERVICE OF PROCESS 

May 1)9 on the return day, and after the rifing of the court 

SESSIONS- 

. Their jurifdi£lion extends to a confpiracy {e\ Are to be 
held quarterly, or oftner, by 2 Hen. V. c. 4. (/). An 
aftion is not precluded by an appeal (^). A bill for 
bufinefs done there by an attorney, may be taxed (^)* On 
mere formal obje£lions, a re-flatement of a SelTions cafe, is 
never required (/). The queftion of a vill adjndged by re- 
putation> as a fubftantfve faft, is tiiercby degided {^). The 
fiatement of a faS is cpncliifive (/). They may relieve on an 
overcharge in the poor rate, and amend it (w). The parifliioiier^ 
may appeal againft the appointment of overfeers («). The 
refolutions of a committee of magiftrates, a£ting under the 
order of .an appoinmeiit frohi the Seffions when confirmed, 
becqizie the a£ls of feffions (6). 

SETT OFF. 

Allowed by 2 Geo. JL c. 22. f. \3- made perpetual, by 
8 Geo. II. C. 24. f . 4 & 5. of mutual debts, though of a 
different nature^ unlefs upon a bond, which muft be pleaded, 
and the debt on cither fide (hewn, and the judgment will be 
accordhigly ; the right is equivalent to payment, and extends 

'" (a) Burr. 2026. (*) Id. 2577. (0 M. 2130. ( i) Id 812. (r) Black. 
%h%. (/) Id. loji. {£) Id. 946. (i&) 4 Term 496. (i) a Term 41, \JtJ 
iJb. 207. (/) 4Terin473. («) 2 Term 623. (») 3 Term 38. (f),5 
Term »79, 

R tp 
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to debts payable in future, and at all events, but not on 
contingency (a). Before the 8 & 9 W. III. c. U. T. 8. one 
breach only could be afligned, fmce which, any number may 
be 5 judgment is to remain as a fecurity for future breaches, 
and a remedy hyfcire facias and fuggeftion, and on payment of 
the damages, execution fliall be flayed antecedent to fuch 
ftatute ; aftual payment was no more than a Sett Off, but in 
cafe of failure, the plaintiff would have been intitled to 
judgment for the whole, though execution flayed on payment 
of the debt, the judgment' remaining as a fecurity [b). Debts 
arifing fubfcquent to the bankruptcy, cannot be Sett Off in an 
aftiori at the fuit of the afTignees [c). A broker, with a com- 
miffion del credere^ cannot Sett Off a lofs before the bankruptcy 
to an a£lion by them, for premiums, under-written by the 
bankrupt, and for which he hath debited the broker; but fuch 
lofs may be Sett Off under the general iffue, for though the 
debt is not mutual, within the meaning of the above flatutes, 
ytt by the 5 Geo. II. c. SO. relative to bankruptcy, the com- 
miffioners are direfted to ftatc mutual credity or debts between 
the bankrupt, and any other perfon, previous to bankruptcy, 
and claim only the balance [d). To an a£lion on the bond, 
the plea mufl fliew the exa£l debt due on it, before the Sett 
Off is allowed [e). In crofs aftims, it is right for each to 
give notice, or plead a Sett Off; but in cafe a failure on 
cither fide, and a verditl for the whole debt be obtained, an 
application may be made to the court before final judgment^ 
to compel a remittitur of the difference; for until the judg- 
ment is figned, the debt is not extinguifhed {/). On a crofs 
recovery by one, againft two defendants, one of whom has 
the verdifl, the former will be permitted t6 Sett Off oil ao 
undertaking, to pay the adverfary's attorney's bill [g). The 
cofts may be Sett Off againfl each other (i). Unliquidated 
damages, are not withih* the flatutes (#)• An undertaking 
to perform work within a limitted time, or to pay a ftipidated 
fum, during the time the vvork remains unfinifhed, are pay- 

{a) Burr. Szi, 8^5, 3 Term 455. {h) Biirr. 625, (r) C0WP..133. O 
1 Term 112. r(^) 3 Tcm 65. (/*) Burr. 1231. (j*) 4 Tcri& 123. {b) 

Blatk, 826, ( O Cowp. 5$. 

* " ^ ments 
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hients in the rraliit-e of liquidated damages, not a penalty, and 
therefore may be Sett Off {a). Judgments in different courts^ 
may be Sett Off, fo as to narrow the execution to the real 
balance (If). The defendant may retain for fervices, without 
either notice of or pleading a Sett Off (r). The notice may 
be given after a rule, to abide by afpecialplea {^/). The 
whole penalty cannot be pleaded as a Sett Off {e). After a 
prifoner is difcharged out of cuftody, on an execution, the 
debt cannot afterwards be Sett Off (/). A. plea, ftating that 
the plaintiff was debtor, at the time of pleading, is bad ; it 
fliould be at the commencement of the aftion ; that the de- 
fendant has brought an aftion for the fame fum, which the 
plaintiff has, paid into court, is no objeftion [g). No Sett Off 
is allowed to an avowry for rent ( i ). The debt due to afur- 
viving partner, may be Sett Off againft his own debt ( /). 

SEWERS 

Extend only to navigable fl:reams> unlefs within two miles 
of London {k). The commlffioners have jurifdiftion over a 
Sewer communicating with a navigable ftream, or with the 
fea above the point, where, the tide ebbs and flows, if it be 
ufeful for navigation (/)* 

SHERIFF, 

When party, the writ muft be direfted to the coroner (w). 
A£ling fairly, he will not be put to try a queftion of bank- 
ruptcy ; the court will not order goods to remain in his hands, 
upon a claim by a ftranger, as a matter of courfe («). The 
payment of a fine, under 9 Geo. I. c. 9- to be excufed from 
ferving the office, does not extend but for one year, unlefs by 
fpeclal agreement 5 an information for refufing to ferve will 
be granted under fpecial circumft^nces (^). A£tions for in- 
juries, arifing from the default of any of his .officers, or their 
iafts^ touehitig his officiial duty, muft be d|re£lcd againft ///;«- 

(«) z Term 476. (0 Black. 8£|^. (r) Burr. 2134. {d) i Term 693. 
(i) Buit. 1025. (/) I Term 557. (g) 3 Term 186. (*).4Term 123. (i ) 
I Term 4^5. ( A ) Black. 717. ( /-) z Term 358. («} Blacjk. 506. (») 
lib. iqS4. (0) 2 ttim 73i« 

R 2 fe// 
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ftlf (»)v Tlit 'Wily * frictli^d 6i enfofcinj a fak of g6od^^ 
feized twid'er ah exlccdtibh, is by a writ oiveftditioni escfionas [b). 
On a tcna^r Hi good furt^tics, in a biifable cafe, he is iMoufid 
to accept ftem, at'tHe'peril of an aftion for his refufal {c), 
A* bail bond, taken after the refurti of flie writ, is void {d). 
An agreement, by a third perfon, with the bailiff, tof put in 
'gAod'bail, 15 void,by ]?3 Hen. VI. C 10. the bond niuft be 
tcthe iherifF; and the form is prefcr'fbed by the ftatute [e). 
lie 'cannot take a bond for appearance at the feffions ; it muft 
. bie by a recognizance to the king (/). In aftions upon the 
bailifF's fecurity bond, the particular point (hould be put in 
ilTuef^). The fherifF is hot anfwerable fw arrefting a peer, 
certrficated bankrupt, or a difcharged infolvent debtor, al- 
though they are all privileged fromarrefts (A). Tref/iafs will 
not lie againft him for a*feizure, fubfcquentto the bankruptcy, 
and before ifluing out a commiffion,' nbttvithftandJng his fale 
•be' againft notice ( /). He cannot "appoint two deputy flierifTs 
{k). For extortion^ his officers are anfwerable'b|^ attachii\ent (/). 
And if the flicr?fF; by his return, adopt the aO: of the officer, 
he IS liable, in treble damages, to the party gtieved; for all 
civil purpofes, the aSs'df Tiis officers are hi^own (w); Before 
trial, the courtwill not flay proceedings againft his officer, 
to recover a penaltyi though a fimilar aftion is pending againft 
'him ; but after a verdift on the payment of one penalty,- the 
court will interpofe («). A feizuri under the laft execution 
delivered, is for the reafons before ftieritioned, a fei:^urt un- 
der the firft, and which Ynuft have the preference, \inlefs it can 
be impeached for fraud {o). But a bill of fale',' under the 
fecond execution, being an avowal of a feizure under it, 
will conclude the IherifF, who iii fuch cafe will make himfclf 
liable to fatisfy both executions {Ji). It is fuppofed that he 
can piit his vertdce of a term of years, by a fale, under an 
* execution^ in the cafe of a vacant poffeffion, peaceably ; but 
certainly not, where the execution is againft the landlord, arid 

{a) Cowp. 403. {h) Id, 406, {c) Biifr. 926. {d) Wilfbn 223. (#) 1 
Term 418. (/) 4 Term 505. (£> Bwr. 1728. (b) Dong 646, (1)1 
Term ^75- {^) WHfon 378. ' (/) Bury. 927.* (w) 2 Term 148. (») 14- 
512. {«)iT€nn729. (/)lb.73i. 

bis 
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hk-.tGiijHit is^ in poffeffioh [a] In .debt, againft 4iim, pr ^be 
gaoler, for an efcape, the precife fum^muft be given ind^- 
inages, fed quere (^). On a riotous demolition of the gaol, he 
is anfwerable for an efcape (r). Juftifjurig under a >Yrit of 
^eri facias in trefpafs, al the fuit of a ftranger, the flicriff 
muil give in evidence an office copy of the judgment on whi^h 
the execution was founded ; -the court declared this a hard 
cafe (//). Prifoners in execution, are not intitled to the tweaty- 
/our hours, before they are carried to prifbn; the 32 Gca^JJ- 
before-mentioned, relating only to mefne procefs (e). One 
Ihilling in the pound, on debts not exceeding one hundred 
pounds ; and (ix-pence in the pound for all above that fum» 
is the poundage given, by 29 Kliz. c. 4. {f). The fervice of 
the rule, for the return of a writ on an agent in town, is in* 
fufBcient {g). On a rule to iH-ing in the body, bail mnft 
J^fiify, to favc the ShprifF, although no exception be entered 
in the judges book (i). He is not compellable to return a 
writ, unlefs called upon by rule, within fix lunar months after 
the expiratioa of his qffice (/ ). Tbe place of making the 
.return is JmEoaterial, provided it be duly filed (k). In an 
a£tion againil bim for rent, in confequence of a feiziu'e and 
removal, under an execution, the particulars of the demife 
need not be fiated ; but if they arej they muil be proved as 
laid in the declaration (/). No attachment will be granted 
againft. him, for a rcfufal to grant a - replevin ; this is the 
fubje£t of an a£lion {m). ' On the appointment of a fpecial 
bailiff, named by the plaintifF, he cannot compel a return {n). 
The feizure of goodsr belonging to a ftranger, is the fubjeft of 
an a£iion of trefpafs {o). An attachment will be granted 
againft an attorney, for filling up his blank-warrants without 
his authority {Ji). Keeping the prifoner out pf the prifon, 
until after the return, of the writ on mefn^ procefs, is no 
efcape, if the jury find no damage ; (and this will depend on the 
fa3 of the Plaintiff having had an opfiortunitj to deliver his di- 

♦ . • ..- 

(tf) 3 T«rm z^%* {h) a Term is6. (f) 4 Term 7^9- { '> Burr. 2633. 
W 4 Term 555, (/>Buit. 1981. ^g) Poug 404, {b) Blfick. iao6, (i ) 
IXrag. 446, t Tenn 1 . {k) Wilfoa jaS. ( / ) Doug, 640. (m) 2 Tirm 61 7, 
(9) Black* 952. (0) Doug. 42. (/) Wil&n 27. 

claraticn 
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claration to the firifoner in the Sheriffs cujlody^ although out of the 
commoijirifon ; and therefore the Sheriff Jhould always take care to. 
give the Jilaintiff notice where the Jirifmer is) [a). Poundage 
is due to him on the value of the feizure, notwithftanding any 
conipromife ; and if either party obtain a rule for the return of 
the writ, it will be difcharged with cofts {b). The rule to bring 
in the body fliould not be ferved on the Sheriff, uiitil the day 
after the expiration of the rule to return the writ ; and an at- 
tachment for difobedience to any fuch rule, previpufly ferved.^ 
is. irregular {c). 

SHIP. 

The captain's right of hypothecating, is in foreign parts [d). 
A promife by him for the owners, on a capture, to pay wages 
to a failor becoming hoftage, is binding op them [e). The 
delivery of the grand bill of fale, is equivalent to an aftual 
delivery of the veffel ; and with this, a mortgagee may naaiiv 
tain trover againft the aflignee, under a cpmmiflipn. of bank- 
ruptcy, yK^y»if;i/ to the mortgage, without any demand (/). 
An abfolute bill of fale is void, without a correft recital of 
the certificate of the regiftry of the Ship, under 26 Geo. IIL 
c. 60. f. 17. {g). Trading to a French pf)rt, as an adopted 
Sliip, makes a neutral Ship lawful prize, not barely having 
French produce on board (h). If the mariners be concerned 
in a robbery, the owner is not liable, beyond the value of 
the Ship and freight, under 7 Geo. II. c. 15. f. 1. (/). 
, Where the veffel is feized, under the Admiralty jurifdjftion, 
on a bottomree charge, for repairs, no writ of execution, in 
the hands of the fheriff, can attach it, although the decree 
in the Admiralty Court, for the fale of the veffel, be fub- 
fequent to the delivery of the writ to the ftieriff [k). For ^ 
feizure of a fhip, under the navigation aft, trefp^fs will not 
lie, for by , the feizure the property is divefted (/). 

(tf) 5 Term 37. {ti) lb. 470. (r) lb. 475;. {d) Doug. lOO. (#) i 
Term 73- (/) 2 Term 642. {g) 3 Term 406. {^b) Black 314, (1) « 
Term 18. W 1 Term 649. (/) 5 Term ji2. 

SIGN- 
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SIGN-MANUAL, 

'Of the king, is evidence of an indiftment, for returning 
from trsnfpbrtation (j). * 

SILKS. 

The profccution by a Cuftom-houfe officer, for the penalty, 
under 26 Geo. IL c. 21. is not limitted to a month from the 
feizure, but extends to condemnation, ufing due diligence [b). 
By fee. 8 fpecial bail is given to pay the forfeitures, or fur- 
render the principal; if the affidavit ftatc a caufe of a&ion 
againft the defendant, it is fufficient [c). 

SLANDER. 

I 

Proof of words fpoken " to," will not fuftain an indifl- 
ment, charging them to be words fpoken " of" a perfon ( d ). 
The charge of communicating the foul diforder, is not 
aSionable [e). The Slander of title, muft be founded in 
malice ; and to proteft ourfelves, or to guard againft a cheat 
upon another, is excufable (/). To fuftain an aftion for a 
■falfe charafter, it mnft be founded in malice, the juftificatiott 
may be implied [g). Charging a member of parliament with 
breaking his word, \s not actionable (i). Though all the 
aftionahle words, in one count, be not proved, if fome are, 
the plaintiff will be intitled to a verdifil (/). A fpecial da- 
mage, w^here the words in themfelves are not actionable, will 
carry full cofts ; whereas, although there be a fpecial da- 
mage, if the words in themfelves be actionable, no more cofts 
than damages will be allowed on a verdiCl under .40s. {k). A 
Verdict will fuftain a doubtful conftruCtion (/). 

SMUGGLING, 

By the excife laws, and 24 Geo. IIL c, 47. the forfeiture 
of the veffel follows the immediate aCt, fb as to avoid mefne 
f pcumbrances ; but the ^rrown is not intitled to the intermc- 

« 

{a) 2 Bltck. 797. (£) Burr* 1358. (r) Id. 1569. [it) 4 Term 217. 
*( / ) a Term 473, (/) Bum 2425, (f) i Term 1 10. (*) Black. 750. ( 1 ) 
Id. 790. (i) Black. to69« (/) Cowp. 276* 

diate 
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diate earnings, or the a£iual pieperty in the veffcl altered, tiH 
feigure, which may be within- three years after the' ofieace $ 
but the attorney-general n^^iy file an mformation, at any time, 
during thp exiftence of the Veffel(ij). No a£tion will lie 
for the fale of fmuggled goods, n^ur for the purchafe of thofe 
abroad, for the purpofe of Smuggling in this country, al- 
though the foreign vender was to run no rifque ; but where 
the feller is not concerned in the fraud, ie may recover (^ ), 

SOLDIER. 

Cannot be taken out of the king's fervice, but for a crime 
(c). Volunteers arc hot privileged (d). A ferjeant of the 
guards, is within the privilege of apwft, uiftier twenty pounds 
(e). . When furrendered by bail, he muft be firft committed 
to the marihal, and immediately afterwafds^ difbharged (/) 
On a commitment for difobedience, to- an ordto ^f balhrrdy, 
he is not intitled to be difchvged, under the ftivftiny ^'{g}: 
Whether ale-houfe keepers, without ft^bles, are bound to 
provide for their horfes, is. a queftion {{A). Though the ha tf- 
pay is a chofe in a£lion, and therefore not aflignable at k^w; 
yet the ufe of it is in equity ^ and no aftion will Ue f^r moiiey 
received (/)• «• 

SOLFIT POST DIEM;^ ' 

It is a queftion, whether it may be pleaded in the cafe of 
an annuity bond [k\ 

SPIRITUAL COURT. 

In an aftion for a malicious ,profecution there. It muft be 
fhewn that the fuit is at an end (/). 

STAMPS, 

The admiffion of feveral, to the frecdqpi of a cofppi^tic^ 
entered upon one Stamp> is good only as to the firft ; this^ rul$ 

(«) I Tm^ $6i. (i) 3 Term 4544 5 Term J99» {<) Biirr.fJ}9; '^^) Id. 
4W. (#) Black. «f. ,(/> Burr. 54IK- (/)« Tatar 2^,* x Term "isfc 
(^)Ib.96. (1) BUck. 1137. (^}Doug. 5oi« (/)Id. 205. «^ *-- - ♦ 
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will apply to an afl&davit (a). ,if:fix?pence only is given vniYk 
au apprentice, the indenture need notBe-ftamped (^).|||^n 
tnh-fhamped agreement for the fale of . a fhare of a lottery- 
ticket, previous to their depofit with the commiffioivrs, is 
within the penalty of 22 Geo. III. c. 47. f. 21. (r). Clofe 
copies, in one. court, may be given in evidence in another, 
with the common ftamps {d). A contraft relative to the 
fale of goods, is exempted by 23. Geo. III. c. 58. f. 4. {e). 
An im-ftamped leafe, is no evidence (/). A letter of at- 
torney, made in England, to colleft debts in Newfoundland^ 
rnuft !be ftamped, by l Ann, flat. 2. ^ 22. f. 2. the penalty is 
inciHrred by erafing names, and dates, without new Stamps 
(g). The difcharge irom penalties, on payment, at the given 
time, under 9 Geo. I. c. 37, f. 4. bars only, future aflions 
{A). . Written letters, promifing payment of the debt, need 
not be ^iiamped, they arc not under the 23 Geo. ilL requiring 
agreemiMts to be ftamped, but fall within the exemptions of 
25 Gto. III. c. 51p In favour o( letters, between perfons 
carrying on trade (/). On the alteration of fubftantial parts 
of bills, or notes, the want of a frefh Stamp, will vitiate the 
inftrument (k). 

STOCKJOBBING. 

The 7 Geo. II. c. 8. T. 5. will not invalidate a bond, for 
reimburfing a compounder of differences, the fum he had paid 
for another jointly concerned with him (/). The bank is 
bound to a transfer, under the peril of an aftion ; Stock giv- 
en by will, don't veft immediately in the legatee, but in the 
perfonal reprefentative in truft {m). It cannot be fued for as 
money (»). 

STORES. 

The captain has no lien on them for Stores and Provifions, 
fcnt m on his credit, (o). 

(ii)Doiig. 207. (i) Wilfim 129. (r) 1 Term 450* (</) Black. 288. 
(#) % Tfrm 5S4« (/) Burr. 1563. Or) Id. 2673. (^) M. 2460. (/) $ 
Tero^ i77« (1) lb. 517. \f) Biiir, 3069. («) Psog. 507. <«) Bfaidk. 684. 

SUBP(EKA. 
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SUBPCBNJ. 

Ah attorney is not compelled to obey one duces tecum, for 
papers belonging to his client [a). 

SUMMONS. 

An appearance will fupply the want of it {b). 

SUNDAY 

Is no juridical day (r). On this day the bail to the fherifF 
fcannot take the principal {d). On motions in arreft of judg- 
ment it is not reckoned {e). 

SUPERSEDEAS. 

The rule of being once and always fuperfedatlc, applies 
only to the fame cuftody, under the fame procefs (/). And 
none is allowed for want of a declaration, till the end of the 
next term, to that in which the writ was returnable (j-). A 
final judgment in Trinity Term, grounded on a verdifit in 
Hilary Vacation, the execution in Michaelmas Term will b« 
regular {i). 

SURETY. 

Becoming bankrupt, previous to a firft de&ult of payment 
by inftallments, is within 7 Geo. I. c. 31. The credit is given 
to both him and principal ; and the certificate will bar the 
aftion on the bond (/)w But where his payment for the prin- 
cipal is fubfequent, though upon a previous liability to the 
bankruptcy, ^the certificate will not {k). If inftead of re* 
lying on an implied promife, he takes a counter bond, he 
cannot afterwards refort to an affumpfit (/). Upon a defeft 
in not regiftering the memorial, a known Surety is not liable to 
the grantee for the money [m). 

(a) BoiT. i68t. (h) Id, 1786. (e) Id. i$96« (w/) Black* 1973* (#) 
Burr. 213©. (/) I Term 591. {g) Black. 1242. (i&) Wilfon 297. Ji) 1 
Term. 17^. (i) Nlb..599 (/) 2 Term xoo. («) lb. 366. 

I 
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SURGEONS. 

The knowledge of latin is a ptevipus qualification fbrfea 
apprentice {a). Surgeons of |-.ondon, incorporated with the 
barbers, by 32 Hen* VIIL c. 42. and feparated, by 18 Geo. 
|I. c. 15. but the Jat|;er only 4iff<^^^'^5 the union {k). 

SURPLUSAGE, 

' ■ ' 

In an iffu^, it h helped after yerdift [c).- Unqeceffarily 

negjjtiving the exceptipns in a ftatutp, reje£te<| as Surplufagc 

id). ' ' 

SURPRIZE, 

The recjtor capnot withhold payment of an allowance, ta 
a certificated curate, by an attack on the moral charafter, at 
the trial [e). If the aftion be to try a particular point, tho 
plaintiff cannot take a new ground by Surprize {/). 

SURRENDER 

May be founded on prefumption {g). Implied on the ac- 
peptance bif one of copyhold premifes, will make no title till 
admiflion ; when executed by a witnefs, will remove the 6b- 
je6lion of intereft, although acceptance be refufed by Sur- 
j-endcree (//). Of a leafe, for years, may be by note only, un- 
(lamped ( / ). The title of copyhold relates to the Surrender, 
againft all, but the lord [k). 

TENANT IN COMMON. 

The profits are received jointly, and the poffeflioA of one, 
is poffcffipu of the other (/). A devife equally, fo more than 
two, is a Tenancy in Common (w). Tenants in antient de- 
mefne, are exempt from fer^ing on juries, in the courts of 
f ommpn law («). 

TENANTS FROM YEAR TO YEAR. 

Wh^n liable for ufe and occupation after eviftion, before a 
mortgage or grant, he is intitled to ^x months notice to quit, 

(«) Bsrr. 896. (j) M. a 133. {c) W3foii a}S. (0 < Term 320. {i) 
Cowp. 4f i. (/) Id. So7« {g) Borr. io7i; (^) Doug. 135. {#) WiHbfe 
26. (i) I Term6oo. (/) Cowp. S19. (m) Id 660. («} I>di]g. iSi. 

before 
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before the end of the year ;-1ie'Ot' 'hhi UndI6rd m^ declare on 
a demii^ as having been made (ot fev^al yedrs<( a')i 






' TENDER AND REFUSAL,, 

Sometimes are confidcred as equivalent io payment [BJ. ; Of 
banknotes, are good, unlets obje£ted to 'at the time {c)\ To 
berth, or either partner, in the cafe of jojnt and feveral de- 
mands, i§lumcient(rf) 






TENORi> ) . 
The word will bind the party to a literal recital {e). 

TIMBER. ' 

One piece is an exception in the geriet*al highway ; but * not 
in the general turnpike aft, vv^th regard to bver- weight (/)]' ' 

TIME 

• - 

Is allowed differently in differfetit cafes, as by ftatutes and 
condruftion of law, iti temporal 4zafes, it is comjAkifd^Iuttar; 
and a months time to pl^ad, means a lunar mdilth {g\, '^ When 
to be computed f^om an-ad dbne, the day of a6ing% com* 

puted(>l).- ,. . • ; '-•'.^\ .''•■'' 

TITLE. 

On the appointirient of a curate till provided for^. he can- 
not be removed without lawful caufe ; and when\.^M jfcfe, 
preferred to another living, the obligation ee^fcs ; but. a rear 
derihip is no ecclefiaftical preferment ( / ). 

TILL 
When the day included {k). 

TOLL: 

To pafs through, the confideration for it being againft com- 
mon right, muft be (hewn (/). There is this diftindion be- 

(m) I Tcm 378, j8o. i%%. (*) WilAa 117. (r> 3 Tetai K4. (/) 
Ik 683. ( « ) Doag. ii4. (/) Burr. 8260. (/ ) Black: 490. (^) 3 Tcna 
Ms* ( i > Doug, 1 37; (i) Bsi<r» 1404) -Cowp. 36$, ( /) Poi^. 414. ^ 

tween 
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twe/en that ^d aTioll Jtavdfrfe; in the one,^ the: eoiiiideratioit 
muft be laid^ in^the rQtihier itris implied -(^)& lAffui^At. ^iU 
lie for it {i). It muft be grounded either on grant or pre- 
fcription {c). If the right be ,^ftabK(hed; ^previous to legal 
memory, in the fame^hands, though fevered fince^ the grant, 
will be prefumed {d).^ ^ A clainv in fpecie, for goods fold in 
a market^ may be fuppprted by the cuftom {^e). It is rateable 
to the poor (/). The additional Toll for over-weight, muft 
be according to the progreffive proportions {g). An aftion 
will not lie on the writ ik'jejftndg quieium de theolonio^ until the 
diftrefs {k). . .. , ^ . , ^ • 

TOLERATION. 

Tliefe l^w^tare liberally coaftrued in &vour of . diflenters, 
without pm}udice to 4h^ ici^dom (f)*: The lefGons are merely 
minifterial as to the regifteriag of meeting-houfi^s. {k). 



X 



,^ jourQeyi^w is not Jifkble to the penalty of 5 Eliz. c«4. 
£ 3^^ but^afters^unqHaiijiedi or en^loying unqualified men 
j(/)^; A^an mayei^^rcife .eyery trade at which he ha$ worked 
(w). Without any effectual profocution, the exercifing it for 
ffeven years, is a fufEcient qualification for the future («). A 
dyer h^s no lien on goods, bejond the price of dying .(^). It 
Ts ^ queftion whether tradmg with a public enemy be legal 
(j4 )/'0n ah apprenticefhip the trade is not tranfmiilible, but 
ends witlr tiie death of the mafter (j). Afts of parliament 
relative thereto, are always deemed public, unlefs they con-: 
cern p'^rticular trades ( r). 

TRAVERSE 

Ought to conclude generally with a verification, unlefs there 

be a full denial in fubftance of the plea, and then* it Ihuuld 

- » ' 1 t » • J • . ■ • * . 

, . . . . k 

(a) Cowp. 49. (A) i Term 6i6. (c) Wilfon 109. (d) i Term £60. 
^^4 TV^ *<»4-. (/) B^ug- *9l» (g) W. 3^5- (*) 4 Term 13Q. (1) 
puinPt S^^ C^> Black. 5o6. ( I > Burr. S4S0. (jf f WUfon i6g. («) Black 
?3J« ft|)7^'6si. if) 1 Term 84. (j^) 1^195. (r) lb. 145, ^ 

-'v;t conclude 
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conclude to the country (a). Matters of right, reiuitihg; froift 
]aw> as on a queftion of fimony^ feizure, or the like {i). A 
cuftom repugnant to one pleaded, muft be traverfed in the 
replication ; but any matter incbnfiftent with it, may be rc" 
plied without a Traverfe, becaufe of prolixity {c). A Traverfe 
is neceflary, on a juftification, at any other place than that 
declared upon {d). Unless in the 'cafe of impounding cattle 
for damages feafant {e). In the cafe of a juftification, with a 
right of diftrefs, both the right and diftrefs muft be trStvcrfed 
(/). A prefentment in a leet is removeable into the King's- 
Bench, and therefore traverfable {g). In a replication of the 
pIaintifF*s freehold to a plea of liberum tenementuniy there need 
be no Traverfe {k). 

TRUSTEES AND TRUST. 

A devile In aid of perfonalty of land, will create a refult- 
ing Truft for the refiduary devifee, on payment o^ the charge 
as to the furplus (/). Remaining in poffeflion, on failure of 
heirs exparte Jiaternay thofe exjiarte tnaterna are excluded as 
tenant in poffeffion ; they bar the lord's claim, and prevent an 
efcheatto the crown (^). A claufe, exonerating them from 
money arifing in the execution of the Truft, excepting as to 
their refpeftive receipts, operates as an indemnity ( / ). Under 
a power to ereft toll-houfes, and mortgage the tolls, they 
cannot mortgage the toll-houfe or gates [m). A devife in Truft, 
to receive rents, during the life of cejluique ufe, and for his 
maintenance, is not executed in him, fo as to unite with a 
fubfequent limitation to create in him a tenancy in tail («). 

UMPIRAGE, 

Is not vitiated by arbitrator joining (t?).. 

(«) Doug. 92, 413. (*) WUfon 234. (OH. 253. (i/) Id. «i. (r)td- 
219. (/) Id. 338. (g) Cowp. ^58. (h) Wilfon 245. (/)Cowp..46. 
(i) Mack. 186. (/)iTcrm42. («) 2 Term 169; («) lb. 444. (tjl 
Burr. 1474* 

UNIVERSITY. 
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UNIVERSITY. 

Cambridge has a concurrent right to print a6ls of parliament 
within the Univerfity (^). The privilege granted by ftatut^^^ 
refers to the Englifh Unfverfities only, unlefs otherwife ex- 
prefFed [b). 

USAGE, 

If bad, cannot be fupported by ambiguity (c). An ex- 
emption againft preffing, maybe founded on it {d). Alfo a 
rating in refpe£l of ftock {e). May explain a charter, and aii 
aft of parliament, where the words are doubtful (/). And 
when contemporaneous, may be given in evidence in conftruc- 
tion of a charter {g). 

USURY. 

A covenant to pay a certain portion of profits, in addition 
to intereft, at 5 fier cent, is Ufury [h). A i^ona fide wager, not 
difguifed as a fhift, is not Ufury (/). Neither is a bond given 
for payment on a contingency {k). Nor when there is vixk 
option in the borrower, to pay without intereft, and the re?* 
fervation is on default ; but a flight or colorable contingencJr^ 
will not avoid the ftatute (/). The replacing ftock, although 
in the refult, there is more than 5 per cent, is not Ufury [m). 
Nor is a contraft to add the arrears of intereft to the principal 
(«). To fuftain this aftion by the borrower, he muft dif- 
charge hirnfelf, by tendering the money really advanced [o). 
The 14 Geo. III. c. 79. relates to fecurities abroad; and 
therefore oh a contraft for a fale, where part of the purchafe 
money was fecured, by bond, for more than the ufual intereft^ 
wiilch'was cancelled, and another executed in England, tb^ 
latter was beld ufurious (^)- 

USE AND OCCUPATION. 

An aflion for it may be maitaincd by a grantee, after a re- 
covery in ejeftment, againft a tenant under a demife, from 

^ {a) E«rr 664. (b) I Term 49. (r) Burr. 1767. {/1)1L 512. («)Id» 
624. if) I Term 2S6, z^z. (g). lb, ^21. {h) 4 Term 353. (/) Burr. 716, 
[k) W. $gz^ Cowp. 112. (/) Id. 770, («r) 3 Term 531. (») 4 Term 
613. {e) I Term 153. (^) 3 Term 425. 

yeat 
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year to year, for all rent due at the time o£ the notice, and 
down to Ac day of the demife (a). 

m 

USES. 
If none be declared, the land will defcend to the Iieir{r). 

VAGRANT. 

» • ' • * 

A commitment of one, under 14 Geo. II. Is for a certain 
time in execution {i). 

VARIANCE 

Between a bond, and a declaration on if, as to the place 
where the bond was made ; if abroad, the place fliould truly 
appear, and under a vUe/ick, in any place in England {d). As 
to mere veirbal'miftakes, when the addition, or omiflion of a 
letter makes no alteration in the word, the variance is immsr- 
terial {e). If matter be improperly, or unncceffarily intro*- 
dnced, in an aflion, on the bribery aft, it will be confidcred 
as furplufage only (/). A falfe defcription of a ftatate is 
iatal (g). In a declaration againft the defendant, as affigne^t 
of all the eftate, if the evidence apply only to part, it will 
be fatal {A). A demife miflaid, as in an aftion againft the 
fheriff for rent, in confequence of the removal of goods under 
an execution^ is fatal (i). But an unfubftantial variation is 
not ( k ). An executor fuing out procefs in fuch right, may 
declare in his own; but not fo in the cafe of a qui tarn (/). 
Words of form may be fupplied by the court («). ^A Va- 
rianqe between the contraft dated and the evidence, is fatad 
{n). . In an indiftmeijit, a literal recital may be fo (o). On a 
corrupt agreement for forbearance, till one of two days, stf 
the option of the borrow;er, if laid till one of fuch days, the 
evidence will not fupport the plea (/). On a covenant to 
btiild within a certam time, the declaration averred that it 

( 

( # ) I Term.j;!. {h) 2 Term 190. {c) Coivp. 9. {/) H.iyZ. (#) Id. 
^»9» (/") 1 Term 255. (f) Burr. 474. Lb) Id. 766 (i) Boog. 640* i 
Term 236. (^) Burr. 238. {J) Id. 2417. («) i Term 237, Doaig. 659. 
(«) 4Terni6ii, 1 Term 447* Doug. 643. (0) Cowp. 184^ 387. (/> S 
Term 53 1. 

was 
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was ib; but the evidence was, that it had been finiflied 
within the time enlarged by confent j this was a fatal Variance 
(a). A flight variation in the defcription of a way in pleading, 
unlefs the place be material, as in a juftification, it is of no 
moment {i)^ On an agreement to deliver goods to a ftranger, 
proof of an agreement for a delivery to the defendant, will 
be fatal (c). In an a£lion for an amerciament in a leet, in the 
pleadings dated to have been holden before a fteward, by the 
evidence it appeared that it was holden before the de[>uty- 
fteward, this is fatal [J). An averment of the day of a former 
trial, muft agree with the record, though laid under a videlicit 
(e). The defendant cannot, on motion, take advantage of the 
Variance, on a cafe between the acatiam and the declaration ;' 
but he may, where it is in the nature of the adion, as in the * 
cafe of a writ tiuare cJaufum fregit^ and a declaration in trover ; 
^r where the objection goes to the right of a£tion, either in 
the plaintiff's own right, or as executor (/). In a declara- 
tion on a policy of infqrance, it was ftated that after making 
the policy, the fliip failed ; the evidence was, that the ihip 
failed before, this is inunatena|i [g ). 

VENDER AND VENDEE. 
On an undertaking for a delivery of goods, the rifque is 
with the Vender, unlefs particular dire£lions are given by the 
Vendee {h) A delivery of part and a diftrefs for the remain- 
der, is fufficient to fuppprt an ailion of trefpafs for fuch dif- 
trefs (/). The property of goods, bought by an agent for 
Vendee, and attached in the hands of his packer, by the 
creditors of the Vendee, if he countermand the purchafe by 
letter, before the delivery, the property will re veil in the 
Vender, fb as to defeat the attachment, although the letter 
was not received till after the delivery, and where the Vender 
aflents to fuch return of the goods (*)* Where the contraft 
is for ready money, and a delivery of goods without demand- 
ing payment, an intermediate bankruptcy will not defeat the 

(«)3Tenn590. (i) 4 Term {$8. (r) lb 314. (J) lb. i6j. (#)lb. 

590. (/) s Term 401, {g) lb. 496. (h) CoWp. 294. (/) M. 664. 
U) i Term tiu 

S fait 
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falc {a). The contra£l may be refcinded, before the rights of 
others are afFefled ; but where the Vendee wifhed to return 
them, but the Vender chofe to attach them in the hands of the 
broker to the Vendee, apd, as his property, having made fuch 
eIe£^ion, the Vender cannot> in the event of the bankruptcy 
of the Vendee, recover the goods in trover {t). ^ 

VENVE. 

There is a difference of changing it, and^awsLrding it to afto* 
ther county {c). The affidavit muft ftate that the caufe of 
a&ion arofe in the particular county, and not clfe where [d). 
On a deed in foreign parts, a place in England mud be 
affigned /iro forma {e). A tranfitory aftion abroad, may be 
tried any where in England {/).' After a caufe has at the 
trial been made a remanet, it may be brought back to Lon- 
don [g): It will not be changed in an eleftion cafe, on the 
ground that a fair trial cannot be had (A). Nor in an aftion. 
for a libel (/). But it may be changed to a place where the 
defence arifes, and all the .vvitneffes refide [k). Unlcfs the 
defendant is bound to plead iffuably, and take fhort notice of 
trial, after the order for time to plead, he may change the 
Fenue ( /). The Fenue named in the margin, may affift, but 
cannot hurt [m). In ufury, the deed and collateral a£ls, were 
executed in Middlefex, but the account was fettled, and the 
balance paid in London, the offence was compleat in the 
latter place, but the Feme may be laid in either (»). The 
produflion of a rule for payment of the money into court, is 
a compliance with an undertaking to give material evidence 
{0). The Fenue will be changed to the county, in which a 
libel was both written and publifhed (/). If written in, and 
fent out of the kingdom, the proper Feme is the county where 
wrote (j). 

(tf)5Tcrm 231. (*) lb. 402. (r) Bnnr. 1333. (^ 3 Term 495. {e) 
Cowp, 178. (/) Id. 181. (^) I<i*409. {b) W. 510. (/) xTtik 
S7U 647. (i) lb. 78a. ( /) Qojfijf. 51 1. («) 5. Teof 387. («) a Tcna 
23S. (•) lb. 175. (> j 3 Tcm jo6. (t) lb* 6^z. * 

^ * VIEW, 
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I 

VIEW, 

Is founded on the 4 & 5 Ann, c. 16. f. 8. and in cafe there 
are fix Viewers, the flierifF is to certify fpccially ; and by the 
3 Geo. II. c. 25. f. 14. they are to be firft fworn {a). 

VICTUALLER, 

As fuch, is not within the bankrupt laws (A). 

VILLAGE. 

An order for the appointment of overfeers quafhed, being 
of one family and fervants {c). 

VISITOR. 

The general power is ufeful, and may be appointed by the 
founder ; his general Vifitor has incidental piower {d), A man-* 
damns to a Vifitor will be denied ( e ), He is only to decide 
private difputes between the members; but cannot meddle 
with a truft for the benefit of a college (/). A fellow of Cam- 
bridge vacating his fellowfhipi but continuing his name on the 
boards^ cannot vote for the mafter; two were returned, the 
one a fellow, and the other of a different college, to the 
bifhop, as general Vifitor, who could annul the eledtion, and 
therefore a tnandamus was granted (g)^ The court will only 
Interfere on the excefs of jurifdiftion {i). In a private ele- 
njofynary, where there is no Vifitor appointed by the founder, 
the right is in the king ( i). A mandamus will iffue, to compel 
him to perform his duty; but the court cannot correft his 
judgment, he is not bound to attend to parol evidence [k). 

WALES 

Is botmdby every .aft of pafliamfiit, is within the jurifdic- 
tWA cf (h6 KingVBench ; and all matters arifing there triable, 

. ( ») Blirr. t^t. : (*) Id^ 2064. (0 li. *392. {d) Id. too. { # ) Id- 567. 
(/) Cowp. 378. . 15^) 2 T«r» 190. {b) lb. 546. (1) 4 Ttm 283. (.Q 
5 Tenn 475, 

S s? will 
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will be in the next Englifh county (a). A judgment Ihcrp may 
be quefti<med in an aftion founded on it ( ^}. 

WARRANT OF ATTORNEY 

To confcfs judgment to a feme fole, afterwards marrying, 
muft be entered up in the name of the hufband ancf wife, by 
leave of the court, on an affidavit for the marriage ; otherwifc 
it will be irregular (r). The rule which requires the pre- 
fence of an Attorney, for the defendant on its execution, is 
confined to the particular caufe, and to mefne procefs {d). If 
given with a view to an impofition, although no Attorney be 
prcfentj the court will not relieve the party attempting it {e)^ 

WARRANT. 

A fufier/eiieas by one, to the Warrant of another juftice 
is wrong (/). Unlefs the commiffion of a felony appear on the 
Warrant, the court is bound to bail Ihe party {g}. 

WATER BAILIFF, 

Of the river Thames, between Staines and the head of the 
river, belongs to the crown ; he has no power over engines or 
'fiihi under 1 Eliz. c. 17. without a prefentment and a violation 
of this public law, is no nuifance, the particular remedy muft 
be followed {i), 

WAGER. V ' ' 

The jury muft decide on a corrupt intention (/). An un- 
dertaking for a fafe paiTage, or to pay a given fum, is a wa- 
gering policy, within 19 Geo. IL c. 37. although plaintiff had 
goods on board ( i ). Indecency will vitiate the contraQ (/). 
A policy on the fex is a wagering policy, within 14 Geo. HI. 
c. 48* by which all infurances upon lives, or any event, witli« 
out intereft, are void {m). On the event of an ele£lion be* 

U) Burr. 8$3, S59. {t) Dong. j. (rJ'Barr. 1471. (i) Id. 1793, Cdwp. ;9. 
a8f . f#) I<l. f 4i« {/) 2 Term 190, {g) lb. ^$5. H) Biiit:1768, ' '{$) Id« 
ato5, CQwp« )4. ||) It. 5t). ( / ) Id. 729. {m) Id. 737. 

fore 
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fore polling, i$ illegal {a). On the event of a caufe in the 
Hou4 of Lords, is void, if made v^ith a lord (^). When it 
concerns the amount of the revenue, it is illegal (r). Re- 
fpefting the purchafe of goods, is not void, within 14 'Geo, 
III. c. 48. nor unlefs the Wager isagainft the peace, or found 
policy, or is immoral, and not affefting the feeling or intereft 
of third perfons, it is not void ( d). If in the hands of a ftake* 
holder, waiting the event of a battle between the Wagerers, 
cither may fue the (lake-holders (^)« 

WAGES. 

A captain has no lien for them (/). None is due to a failotj 
unlefs freight earned (^). 

WAPENTAKE- 

The lord of it cannot grant a deputation {i). 

WAY^ 

The pwn^r Is bound to repair a private way; and if ovcTf 
flowed, he cgnpot pafs over the adjoining land (/ )* A frame- 
waggon Way, inay be laid under a grant of a free and con- 
venient Way; there cannot be a juftification. for a tranfverfe 
road acrofs, under the grant of a Way in, through, and 
.ailong a particular way ( k). 

WASTE. 

Trover will not lie by tenant in tail^ expe£bint on the de* 
termination of a life eftate, without impeachment of Wafte, for 
timber which grew upon, and fevered the property, is in the 
tenant Cm: life ( /). 

(«) I Tan 56. {I) Id. 66. (r) t Ttrm 6t«. (i) s Term 69$, (*) $ 
Ttnn^os. (/) I>««.9t. (fjlkss}. (<»)Ib.s7. {t) Dung, jwo* 

WARRANTRY 
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WARRANTRY OF A HORSE. 

If fold as of a certain age, and to be deemed found, unlefs 
returned within two days, the condition will only apply to 
foundnefs j and on a refufal to receive the Horfe by the feller, 
it may be fold, and the difference recovered on the Warrantry 
(a). 

WHARFAGE 

Is due for landing goods, the rates arc fettled by 22 Cha. 
II. c. 11. f. 21. and no veffel can be hindered from coming 
to the , wharf (^). 



WILL 

9 

Made by a joint tenaht, during the continuance of the 
jointure, is tiot good, under the ftatutcs of Wills in 32 & 34 
Hen. VIII. notwithftanding a fubfequent feverance of the 
jointure, by partition, without a republication after the parti- 
tion. Upon the 32; Hen. VIII, the dcvifer muft be entitled to 
the eftate, when he makes his Will, otherwife the eftate cannot 
pafs thereby. A man cannot limit an eftate that he has not; 
The manner of pleading a devife of luids, m ftating a kiCin 
at the time of the devife, (hews what the law is {e). Inll 
ftate of Ihfeniibility, the Will cannot be regularly executed, 
according to the 29 Cha. IL c. 3. {d). It will not pafs the 
fubfequent purchafe of a copyhold (^), Cancelling of a fe- 
cond, will hot revive the firft (/), but if the fecond had been 
only a revocation of the former, the firil Would be thereby re» 
ftored (g). A confirmation, except as to a codicil, amounts to 
a republication, fo as to pafe eftates^ afterwards purchafed (i). 
A limhatianef a life eftate -b^ deed; will i^t' unite with a li- 
mitatim to the lieifs ^f the fame body by 'WiU^ the letter 
is contingent, and4)y |)Ur-chafe {i). When the vrtxrd ^ Weirs'* 
is reftrained to thofe of the body, it operates by limitstlote ik). 
The deftruftion of either part of the Will, is a revocation (/ )• 

1 Term 435. (/) Cowp. 49. (g) Doug. 40. .<*Kr**p. t^. ff) ii 
478. (i) Id. «53. (/) Doug. 40. 

The 
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The original folemnities vare required in a republication (a). 
The furrender according to the declaration of ufes^ amounts to 
a republication (i). After a devife of all the rejfidue, copy- 
hold premifes are purchafed, and a furrender to the laft Will 
having made a codicil attefted by three witneffes, reciting 
and confirming the Will, the copyhold pafs thereby (r). but 
the change of a legal eftate, by fhifting a truftee, is not a revo- 
cation [d). Witneffes are not permitted to deny their attefla- 
tion (e). The Will of a feme covert under a power, is no 
evidence until probate (/). Marriage, and the birth of a 
pofthumous child, is an implied revocation as to lands (^). 
The fubfequent birth alone is not fufficient (>J). A deed, in- 
tended to operate as an appointment of ufes, but infuffici- 
ent, may, by manifeft intention, amount to a revocation ( / ). 

(a) Dong. 39. (6) Cowp. ijo. (r) Doug. 690. (J) Id. 691. (e) Borr. 
22*S» (/) W- 681. (g) s Tcnn 45. (^b) lb. ji, (1) lb. 124, 310. 
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